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NOTICE TO BIDDERS

Sealed proposals, in triplicate, on the forms prescribed by and addressed to the City of Deer
Park, Texas will be received at the office of the City Secretary, City Hall, 710 E. San Augustine
Street, Deer Park, Harris County, Texas, until 2:00pm on January 11th, 2019 at which time the
bids are to be opened and publicly read in the Council Chambers, for the following:

TALLOW TREE MITIGATION PROJECT

Scope of Work/Bid Proposal are available for viewing and downloading at wWww.civeastusa.com
(civcast project ID #201 8-P&R). A mandatory pre-bid meeting will be held at 10:00 a.m,
January 3, 2019 at Deer Park City Hall located at 710 E. San Augustine, Deer Park, TX 77536.

No proposal may in any way qualify, modify, substitute or change any patt of the plans,
specifications or contract documents.

Cashiers check, certified check, or bidder’s bond satisfactory to the City Council, payable to the
City for at least 10% of the largest possible total for the bid submitted, must accompany each bid
as a guarantee that the bidder will enter into a contract and execute performance and payment
bonds within ten (10) days after the notice of award of contract to him. The requirement for a
performance and payment bond will be waived if the successful bidder’s total bid amount on the
project in under $100,000.00, and if no partial payment will be required.

The City reserves the right to reject any and all bids, or parts of bids to waive any and all
technicalities, and to accept any bid, or part of bid, which it deems advantageous to itself.

Contracts for work under the proposal will obligate the confractors and subcontractors not to
discriminate in the employment practices.

BY ORDER OF THE CITY COUNCIL OF DEER PARK, TEXAS

Dated, this day of 2018.

Shannon Bennett, TRMC
City Secretary

TO BE PUBLISHED TWICE: _ December 26, 2018 AND _January 2, 2019
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INSTRUCTION TO BIDDERS

1. INTERPRETATION OF CONTRACT DOCUMENTS

If any bidder is in doubt as to the true meaning of any part of the Plans, Specifications, or other
proposed Contract Documents, he may submit to the Engincer a written request for an
interpretation thereof. The persons submitting the request will be responsible for its prompt
delivery. Any interpretation of the bid documents will be made only by addendum duly issued,
and a copy of each addendum will be mailed or delivered to each person receiving a set of such
documents. The Engineer will not be responsible for any other explanation or interpretation of
the proposed documents. '

2. BIDS, PREPARATION AND SUBMITTAL

Bids will be submitted upon the standard form of bid proposal furnished, without modifications
or provisions, except those required, and each proposal submitted must be completely filled out.
Three separate copies of the proposal forms will be furnished to each bidder. The proposals shall
be made out in triplicate, and the original and two copies shall be submitted to the Owner. Do
not fill out and submit the proposal form in the bound book containing the Proposal,
Specifications, and Contract Documents. The bids will be submitted in sealed envelopes. The
envelopes shall be marked in the upper left hand corner with the name of the project.

If erasures or other changes appear on the forms, each such erasure or change must be initialed
by the person signing the bid.

Each bid must contain the name of the bidder and the address of his place of business or his post
office address, and be manually signed with the usual signature. Bids by partnership must
contain the full names of all partners and must be signed with the partnership name by one of the
partners or by an authorized representative. Bids by corporations must be signed with the legal
name of the corporation, followed by the name of the state of incorporation, and by the signature
and destination of the president, sectetary, or other person authorized to bind it in the matter.
Corporation seal must be attached following signatures.

The signing of the bid proposal submitted shall certify that the bid prices quoted have been
carefully checked and are submitted as correct and final.

Each bid submitted will be tabulated for accuracy by using the middle column of the proposal as
the one to control the unit prices written in words.

3. BID GUARANTEE

All proposals shall be accompanied by a Cashier's or Certified Check upon a National or State
Bank in the amount of ten percent (10%) of the total maximum bid price, payable without
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recourse to the Owner or a Bid Bond in the amount from a reliable surety company, as a
guarantee that bidder will enter into a contract and execute Performance and Payment Bonds
within ten (10) days after the notice of award of contract. The bid security must be enclosed in
the same envelope with the bid. Bids without check or bid bond are not acceptable and will not
be considered.

The bid bond shall be forfeited and become the property of the Owner in the event the bidder
neglects or refuses to enter into contract and furnish bonds acceptable to the Owner within ten
(10) days after notice of award of contract.

All bid securities will be returned to the respective bidders, within seven (7) working days after
the bid opening, except the three (3) lowest responsible bidders, whose bids will be held by the
Owner until the successful bidder has executed the Contract, and furnished Performance and
Payment Bonds. Thereafter all remaining securities, including security of the successful bidder,
will be returned within ten (10) working days.

4. PERFORMANCE AND PAYMENT BONDS

If required, the successful bidder must furnish a Performance and a Payment Bond on forms
included herein, each in the amount of one hundred percent (100%) of the total contract price,
from an approved surety company holding a permit from the State of Texas to act as a surety
(and acceptable according to the latest list of companies holding certificates of authority from the
Secretary of the Treasury of the United States), or other surety-or sureties acceptable to the
Owner.

The requirement for a Performance and Payment Bond will be waived if the successful bidder's
total bid amount on the project is under $100,000.00, and if no partial payment will be required.

5. STATEMENT OF BIDDER'S QUALIFICATIONS

After bids have been opened and prior to making an award, the Owner reserves the right to
require the lowest bidder to furnish a statement on a form to be furnished for that purpose, of the
bidders financial resources, his construction experience, and his organization for the work
contemplated.

The Owner shall have the right to take such steps as he deems necessary to determine the ability
of the bidder to perform the work and the bidder shall furnish to the Owner all such information
and data for this purpose as the Owner may request. The right is reserved to reject any bid where
an investigation of the evidence or information submitted by such bidder does not satisfy the
Owner that the bidder is qualified to carry out properly the terms of this contract.

In determining the lowest responsible bidder, the following elements shall be considered:
Whether the bidder involved (a) maintains a permanent place of business; (b) has adequate plant
equipment to do the work properly and expeditiously; (c) has a suitable financial status to meet
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obligations incidental to the work; (d) has appropriate technical experience, and (e) has a
satisfactory past performance record.

The bidder, to be eligible for the award of the contract, must be able to show his financial ability
to carry on the work until such time as he receives the first payment on the contract and to
finance the work between payments.

6. MANDATORY PRE-BID CONFERENCE

A conference with prospective bidders will be held in the conference room of the City Hall, 710
E. San Augustine Street, on January 3, 2019 at _ 10:00 am. In order to assure that the
requirements of this project arc thoroughly understood, all contractors desiring to bid the work
will be required to have a qualified representative attend the pre-bid conference. Failure of the
contractor to attend the pre-bid conference will result in his bid being rejected.

7. DELIVERY OF BIDS

Bids received prior to the time of opening will be securely kept unopened. The office whose
duty it is to open them will decide when the specified time has arrived for the opening of bids.
No bids received thereafter will be considered, except those bids which arrive by mail after the
time fixed for opening bids before the award is made and which show, to the satisfaction of the
office authorized to make the award, that the non-arrival on time was due solely to delay in the
mail for which the bidder was not responsible. No responsibility will attach to an officer for the
premature opening of a bid not properly addressed and identified. Unless specifically
authorized, telegraphic bids will not be considered, but modifications by telegraph of bids
already submitted will be considered if received prior to the hour set for opening, provided that
such modifications are confirmed in writing over the signature of the bidder within forty-eight

(48) hours thereafter.

Bidders are cautioned that while telegraphic modifications of bids may be received as provided
above, such modifications, if not

explicit and if in any sense subject to misinterpretation, shall make the bid so modified or
amended subject to rejection.

Bidders are cautioned to allow ample time for transmittal of bids by mail or otherwise. Bidders
should secure correct information relative to the probable time of arrival and distribution of mail
at the place where bids are to be opened, and so far as practicable, make due allowances for
possible delays in receipt of bids.

8. WITHDRAWAL OF BIDS
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Bids may be withdrawn by written or telegraphic requests dispatched by the bidder in time for
delivery in the normal course of business prior to the time fixed for opening, provided that
telegraphic withdrawal is confirmed in writing over the signature of the bidder within forty-eight
(48) hours thereafter. Negligence on the part of the bidder in preparing the bid covers no rights

for the withdrawal of the bid after it has been opened.

9. AWARD OF CONTRACT

The notice of award of contract shall be given by the Owner within thirty (30) days following the
date of the opening of bids. The award will be made to the lowest responsible bidder whose bid,
in the opinion of the Owner, is in the best interest, price and other factors considered, and is most
advantageous to the Owner.

The right is reserved, as the interest of the Owner may require, to reject any and all bids, and io
waive any informality in bids received.

If at the time this contract is to be awarded, the lowest base bid submitted by a responsible bidder
does not exceed the amount of funds then estimated by the Owner as available to finance the
contract, the contract will be awarded on the base bid only. If such bid exceeds such amount, the
Owner may reject all bids or may award the contract on the base bid combined with such
deductible alternates applied in numerical order in which they are listed in the Form of Bid, as
produces a net amount which is within the available funds.

10.  CONDITIONS OF SITE AND WORK

Bidders should carefully examine the Plans, Specifications and other documents, visit the site of
the work, and fully inform themselves as.to all conditions and matters which can in any way
affect the work or costs thereof. Should a bidder find discrepancies in, or omissions from the
Plans, Specifications or other documents, o1 should he be in doubt as to their meaning and

intent, he should notify the Engineer at once and obtain clarification prior to submitting a bid.
The submission of a bid by bidder shall be conclusive evidence that the bidder is fully acquainted
and satisfied as to the character, quality and quantity of work to be performed and materials to be
furnished.

11. LAWS AND REGULATIONS

The attention of all bidders is directed to the Federal, State and local laws and regulations, in
reference to labor, materials, equipment, Contract Documents, proposal or bids, bonds, and all
other matters pertaining to the relationship between the Owner, Contractor and Engineer.

12. UNBALANCED BIDS
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Any bid which, in the opinion of the Engineer, is unbalanced and in which the total amount of
the bid is not properly allocated and distributed to the respective items of work in the proposal
may be rejected by the Owner.

{3.  PRICE OF MATERIALS AND STATE SALES TAX

Under the Amended Ruling No. 9 of the State Comptroller of Public Accounts with reference to
the sales tax on city contracts, charges for skill and labor may be billed separately from charges
for materials for the purpose of causing the exempt Owner to be the ultimate consumer of the
materials. This does not apply to subdivisions.

After the award of the contract the successful bidder will be required to separate, on the forms
furnished for that purpose, the amount of his bid which is charged for skill and labor from the
amount of his bid which is charged for materials and tangible personal property.

The Owner will then furnish the contractor with a certificate of exemption from the Texas
Limited Sales, Excise and Use Tax in the amount of that portion of his bid which is charged for
materials and tangible work covered by the Contract, and in an amount not less than the actual
cost of such materials to the Contractor.

14,  TEMPORARY CONSTRUCTION OFFICE BUILDINGS

If the Contractor plans to have a temporary construction office building or any other temporary
building for storage of materials, the contractor must first obtain written authorization from the
Public Works Department, for additional information call our office at 281-478-7270.

15. PREQUALIFICATION

Manufacturers of materials, articles, or processes not named in these Technical Specifications
must prequalify their equipment, material, article, or process by submitting to Engineer, at least
ten (10) calendar days prior to bid date, detailed jnformation on their equipment, material, article,
or process. Information required to be submitted on each item to be prequalified must include a
list of previous installation (including names and phone numbers of personnel who are familiar
with specific equipment, material, article or process), catalog data, material list, published
performance data, and typical installation drawings and specifications. Any deviation from Plans
and Specifications must be noted and attached to information submitted for approval. Two (2)
complete sets of information are required on each item. Five (5) calendar days prior to bid
opening Engineer will advise, by Addendum, all Plan holders having Plan deposits on file of
manufacturers whose equipment, material, article, or process has been prequalified for this
project. No notice will be given to a manufacturer, supplier, or fabricator of failure to prequalify.
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Tallow Mitigation Project
Scope of Work / Bid Proposal

1.0 Introduction

The City of Deer Park wishes to restore native wetland vegetation associated with an approximately 17-
acre wetland located immediately east of East Boulevard between East Thirteenth Street and East X
Street. This wetland is unigue in thatitis a historical swale and was placed under a restrictive easement
as part of the mitigation required for the construction of East Boulevard. As such it requires special
consideration for the restoration of vegetation.

The sections below describe existing conditions and requirements for restoring the vegetation of the
wetland.

2.0 Existing Conditions

Existing vegetation within the wetland is typified by the presence of Chinese tallow trees {Triadica
sebiferq) with scattered native tree species including green ash (Fraxinus pennsylvanica), red ma ple {Acer
rubrum), and laurel oak (Quercus laurifolia). The dominant tree species within the wetland {Chinese
tallow) are primarily smaller individuals with diameter breast height (dbh) of roughly 2-5 inches with
varying spacing {approximately 3-15 feet between centers); however, some larger individuals were
present. Additionally, the dominant shrub species in the wetland is buttonbush (Cephalanthus
occidentalis). Along the margins of the wetland, the non-native Cherokee rose (Rosa laevigata), yaupan
(1lex vomitoria), and blackberries {Rubus sp.) create relatively dense understory. Herbaceous vegetation
within the wetland is quite dense and includes a number of obligate and facultative wetland species,
including members of Typha, Carex, Eleocharis, and Cyperus genera, Total areal cover within the wetland
was estimated to be >85%.

3.0 Vegetation Clearing Effort

With the goal of replacing non-native trees within the wetland with native species, the City of Deer Park
will require the control of non-native tree species as a first step. Clearing efforts will be directed primarily
at eliminating reproductive age Chinese tallow within the wetland and surrounding buffer. Doing so will
require the strict use of hand clearing tools (e.g., chainsaw, hand saws, machete) to prevent the need for
U.S. Army Corps of Engineers (USACE} permitting. No vehicular machinery can be used to remove
vegetation. Therefore, all clearing efforts must be based on methods that do not canstitute fill by the
USACE Galveston District. Clearing must be carried out with the techniques described in Sections 3.1
through 3.3.
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3.1 Girdle Treatment Method

Girdling is the preferred method to treat all Chinese tallow trees that are greater than 3 inches diameter
at breast height (dbh). This method requires to exposing no less than a three-inch section of the tree’s
cambium within the lowest 24 inches of the trunk and immediately spraying the exposed cambium with
herbicide {e.g., triclopyr, glyphosate, or similar) to speed the death of the tree. Although girdling may be
performed at any time of the year, optimal mortality is generally achieved when herbicides can be applied
during the growing season {May-August).

Treated trees will be left standing and allowed to decay as they stand. Although the density of trees in
this age class ranges across the site, the bidder should expect to have to traverse the entire property. The
City of Deer Park requires that no greater than 1% of the trees in this size class will survive more than 12
months after treatment.

3.2 Stump Spray Treatment Method

Stump spray treatment is the preferred method to treat Chinese tallow trees and saplings that are less
than 2 inches dbh. This method involves manually cutting the stems of the trees using hand tools (e.g.,
loppers, machete, or similar} and immediately spraying the exposed stump with herbicide {e.g., triclopyr,
glyphosate, or similar} to speed the death of the tree. Stumps should be cut to within 6 inches of the
ground or water level to ensure that resprouting does not occur. Felling and stump treatment may be
performed any time of year, although optimal mortality is generally achieved when herbicides can be
applied during growing season (May-August}.

felled material should be manually removed by contractor. Although the density of trees in this age class
ranges across the site, this tree class is found throughout the tract. The City of Deer Park requires that no
greater than 10% of the trees in this size class will survive more than 12 months after treatment.

3.3 Foliar Application Method

Treating of seedlings will be through the use of foliar herbicide application. This method entails applying
herbicide (e.g., triclopyr, glyphosate, or similar} directly to the leaves of target plants using a hand-held
sprayer or similar means. This method will only be used on Chinese taliow seedlings for which the entire
foliar crown can be treated. If the entire crown cannot be treated, the stump spray method will be used.
Foliar application must be performed during the peak of the growing season (between the months of May
and August) to maximize uptake of the herbicides and thereby optimize mortality rate.

Seedlings treated by foliar application will be left standing and allowed to decay. This age class is found
throughout the site. The City of Deer Park requires that no more than 10% of the seedlings will be found
alive by the end of the treatment year. Although not specifically required, the City of Deer Park
recommends the use of herbicide surfactants to ensure that herbicide application is successful.
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3.4 Additional Recommendations

Existing native trees will be incorporated into the final stem density of woody vegetation; therefore,
surveying and visibly marking native tree species with flagging ribbon will be required before clearing to
prevent their removal.

The herbaceous and shrub strata of the wetland areas are relatively high functioning and have high cover
in portions of the wetland. Assuming the contractor does not significantly clear these strata, they should
re-establish effectively following completion of planting efforts. Trimming or jocally clearing shrub
vegetation may be performed by the contractor at their discretion; however, shrubs such as buttonbush
will not be considered in determining the efficacy of tree planting efforts survival.

4.0 Vegetation Planting Effort

Woody vegetation will be restored throughout the site using sapling tree species representative of Guif
Coasta! Plain bottomlands. As stated previously, mechanical planting techniques are impermissible
without a USACE permit; therefore, all trees must be planted using manual technigues. Sections 4.1
through 4.3 provide further information on the City of Deer Park’s requirements for the planting areas.

4.1 Planting Zones and Stem Spacing

Minimum stem densities and appropriate species diversities are required to reach acceptable
performance standards set forth by the USACE for the restoration of forested wetiand areas. There are
four general planting zones within the wetland:

1) Open water— approximately 0.25 acre with approximately 150 yards of perimeter
2} Saturated wetland — approximately 2.2 acres with approximately 500 yards of perimeter
3) Seasonally saturated wetland — approximately 7.2 acres with approximately 1,000 yards of
perimeter
4) Wetland fringe — remainder of the wetland (approximately 8.1 acres) and the upland buffer,
as described by the conservation easement boundaries
Open water areas will not require planting efforts; however, all other zones will require at least some tree
planting. See Table 1 for a description revegetation requirements. The seasonally saturated and fringe
areas will be planted on approximately 10-foot centers {approximately 436 stems per acre) whereas the
saturated wetland will be planted on approximately 12-foot centers {(approximately 303 stems per acre}.

Table 1. Densities and quantities of individuals required per planting zone within the Deer
Park Wetland Restoration site.

Approximate

fpproxivate  planing, DSl Doce (0 ncivial
Saturated Wetland 22 303 12 672
Seasonally Saturated Wettand 7.2 436 10 3,150
Wetland Fringe 8.1 436 10 3,655
Total 17.5 — — 7,377
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Where present, existing native trees should be kept intact and can be considered in the total stem count.
However, due to the paucity of native tree species throughout the site, the City of Deer Park does not
recommend the contract assume these are present. Non-desirable species (i.e., black willow [Salix nigral,
sycamore [Platanus occidentalis], and cottonwood [Populus deltoids]) may not be included in the stem
count for the property.

4.2 Species Selection and Diversity

To ensure survival of the trees, the City of Deer Park will require that trees planted in each zone comply
with the planting zones in Table 2. This species list is derived from the 2016 Deer Park Restoration Plan
and those species that are characteristically associated with bottomland habitats of the Western Gulf
Coastal Plain ecoregion. Although the contractor may suggest additional species, the approval of
alternative species must be approved by the City of Deer Park. Plant stock must be selected from sources
in the Western Guif Coastal Plains to ensure that local genotypes are planted and long-term survival is
optimum. Non-native species as well as back willow, sycamore, and cottonwood trees are considered
undesirable and must not be planted in any circumstance.

Table 2. Number of individuals to be planted for the Deer Park Wetland restoration

site.
Wetland Seasonall
Common Name  Species Name Indicator Saturated Saturatedy Wx‘atland
Status Wetland Wetland Fringe
Red maple Acer rubrum FAC 395
Water hickory Carya aguatica . OBL 112
Sugarherry Cellis lasvigala FACW 450 395
Carolina ash Fraxinus carofiniana OBl 112
Green ash Fraxinus pennsylvanica ~ FACW 112 450
Sweetgum Liquidambar styraciflua FAC 395
Water {upelo Nyssa aquatica OBL 112
Black tupelo Nyssa sylvalica FAC 450 395
Red bay Persea borbonia FACW 450 395
QOvercup oak Quercus lyrala 0oBL 112
Water oak Quercus nigra FAC 395
Willow oak Quercus phellos FACW 450 395
Texas red oak Quercus texana FACW 450
Bald cyprass Taxodium distichum oBL 112 450
American elm Ulmus americana FAC 395
Cedar elm Ulmius crassifolla FAC 395

A minimum of 4 species should be selected per zone 1o attain acceptable diversity. Each chosen species
should be planted in large enough quantities and interspersed such that each species represents at least
10% of the total stem composition per acre
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4.3 Planting Procedures

The City of Deer Park does not dictate the timing of planting; however, contractors should bid on planting
1-gallon rooted stock. The contractor is encouraged to review the survival requirements in Section 5 to
ensure that the plant stock are successful.

Tree tubes must be installed around newly planted seedlings that are 3 feet or less in height. Tree tubes
must be staked and the bottom imbedded into the soil for stabilization. Planted trees must be visibly
marked to allow survival to be determined and prevent accidental death during future Chinese tallow
control activities.

5.0 Post-Effort Survival

Approximately 90 days following planting, the City of Deer Park will require a survival survey documenting
no less than 90% survival of the planted stems. If this standard is not met, the contractor must replant
areas at their own expense and demonstrate that these plantings are successful (at least 90% survival)
within 30 days of any replanting.

Annual surveys of the property will be carried out annually for the five years following planting. Based on
these surveys, the City of Deer Park requires the following:

1) Year 1-no lessthan 80% survival of all planted stems throughout the site, of which at least 4
or more tree species represent 15% or more of the stems in the wetland; no more than 1% of
the mature trees in the wetland are Chinese tallow.

2) Year 2 —no less than 70% survival of all planted stems throughout the site, of which at least 4
or more tree species represent 15% or more of the stems in the wetland.

3} Year3and5-—noless than 60% survival of all planted stems throughout the site, of which at
least 4 or more tree species represent 15% or more of the stems in the wetland.

The City of Deer Park reserves the right to require replanting of all or portions of the wetland areas if the
survey requirements are not met. The City of Deer Park will manage on-going Chinese tallow control
activities.

OFFICIAL BID

Bids are based off the scope of work detailed above:

Base Bith AMOUNL.......couwesireimmmmissnrsnersesass s ses issessessissees 5
{Numbers)
S Dollars
(Words)
S Cents
(Words)
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The undersigned certifies that the bid prices quoted on the proposal have been carefuily checked and
are submitted as correct and final.

The undersigned proposes to complete the work quoted on or before calendar days after the
effective date of work order. The undersigned further agrees that the Owner wil! suffer damages if the
above quoted work is not finished and completed within the time allotted for such work and that these
damages will accrue to the Owner as liquidated damages in the amount per day as defined in the
Supplementary Conditions of Agreement, Paragraph 6. LIQUIDATED DAMAGES FOR DELAYS.

Receipt is hereby acknowledged of the foliowing addenda to the Contract Documents:

Addendum No. 1 Dated Received
Addendum No. 2 Dated Received
Addendum No. 3 Dated Received

Accompanying this proposal is a certified check, cashier’s check, or bid bond in the amount of
ten percent (10%) of the greatest amount bid and payable to the Owner.

Attest/Seal (If Corporation)

Witness (if not Corparation) Bidder:
(Company Name)
By: By:
{Signature) {Signature)
Name: By:
(Printed or Typed) {Representative’s Signature)

Title: Title:
SEAL OF BIDDER CORPORATION: Address:

Phone:

Email:

Date:
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STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR

TALLOW MITIGATION PROJECT

This Agreement is made and entered into as of the day of

between the:

“OWNER”

The City of Deer Park
710 E. San Augustine
Deer Park, Texas 77536
281.479.2394 t
281.478.7217f

and

“CONTRACTOR”
[name of Contractor]
[address]

[phone and fax numbers]

for the following Project:

[project name]

The ENGINEER for the
[name of engineer]
[address}

[phone and fax numbers]

Project is

, 2019 by and



1.0 THE WORK OF THIS CONTRACT

Unless otherwise provided in these Contract Documents, the CONTRACTOR shall be responsible
for performing or causing to be performed all Work including labor and materials, necessary to build,
construct, erect and equip in accordance with the Contract Documents and at its own proper cost and
expenses to furnish all the materials, supplies, machinery, equipment, tools, superintendence, labor,
insurance, and other accessories and services necessary to complete the said construction, in
accordance with the conditions and prices stated in the Proposal attached hereto.

The Contract Documents for this Project include this Standard Form of Agreement and the following
documents, if applicable:

Addenda issued by ENGINEER

General Conditions

Performance and Payment Bonds
Request For Proposal and Contract Forms
Bid Forms

Technical Specifications

Drawings

2.0 CONTRACT TIME AND COMPLETION

§ 2.1 The date of commencement of the Work shall be stated in a Notice to Proceed issued by the
OWNER.

§ 2.2 Contract Time
§2.2.1 The Contract Time shall be measured from the date of commencement.

§2.2.2 Time is of the essence in all phases of the Work. Additionally, time limits and periods of
time stated in the Contract Documents are of the essence. It is specifically understood and agreed to
by and between OWNER and CONTRACTOR that time is of the essence in the Final Completion of
the Work, and that failure to finally complete the Work within the designated period, or as it may be
extended, shall be construed as a breach of this Agreement.

§ 2.3 Final Completion ) _
The CONTRACTOR shall achieve Final Completion of the entire Work not later than [insert days to
complete] calendar days from the date of commencement, subject to and adjustments of this Contract



Time as provided in the Contract Documents and Changer Orders modifying and extending this
Agreement.

§ 2.4 Liquidated Damages

The CONTRACTOR acknowledges and recognizes that the OWNER is entitled to full and beneficial
occupancy and use of the completed work following expiration of the Contract Time. The
CONTRACTOR further acknowledges and agrees that, if the CONTRACTOR fails to achieve the
Final Completion of any portion of the Work within the Contract time, the OWNER will sustain
actual damages as a result of such failure. The exact amount of such damages will be difficult to
ascertain. Therefore, the OWNER and CONTRACTOR agree that, if the CONTRACTOR shall
neglect, fail, or refuse to achieve Final Completion of the Work by the Final Completion date,
subject to proper extension granted by the OWNER, then the CONTRACTOR agrees to pay the
OWNER the sum of

linsert written-amount] ([insert numetical amount])

for each day in which such Work is not completed, not as penalty, but as liquidated damages, for the
damages (“Liquidated Damages”) that would be suffered by OWNER as a result of delay for each
and every calendar day that the CONTRACTOR shall have failed to have completed the Work as
required herein. The Liquidated Damages shall be in lieu of any and all other damages which may be
incurred by OWNER as a result of the failure of CONTRACTOR to complete within the Contract
Time.

§ 2.5 FINAL COMPLETION

§ 2.5.1 Timely Final Completion is an essential condition of this contract. CONTRACTOR agrees
to achieve Final Completion by the designated or extended Final Completion date. The date of Final
Completion shall be fixed by this Agreement, unless modified by Change Order, and memorialized
by a letter of Final Acceptance as provided in the General Conditions to this Agreement.

§ 2,52 Final Completion means actual completion of the Work, including any extras or Change
Orders reasonably required ot contemplated under the Contract Documents other than warranty work
that may be required pursuant to the Contract Documents.

§ 2.5.3 CONTRACTOR’s gencral warranty period and guarantee will begin to run upon Final
Completion as approved by OWNER, and following issuance of ENGINEER’s letter of Final
Acceptance,



3.0 CONTRACT SUM

§ 3.1 The OWNER shall pay the CONTRACTOR the Contract Sum in current funds for the
CONTRACTOR’s performance of the Contract, The Contract Sum shall be [insert written total]
([insert numerical total]) subject to additions and deductions as provided in the Contract Documents.

§ 3.2 The Contract Sum is based upon the following alternates, if any, which are described in the
Contract Documents and are hereby accepted by the OWNER:

[alternate __, if any]
[alternate _, if any]

§ 3.3 Unit prices, if any:
[insert any unit price items and descriptions] [or add reference to Proposal with unit prices and
estimated quantities]

item

item Units and Limitations
[unit price item]. [un

Price Per Unit ($0.00)
[price

4.0 PAYMENT

§ 4.1 APPLICATIONS FOR PAYMENT

Each Application for Payment shall be based on the most recent schedule of values submitted by the
CONTRACTOR in accordance with the Contract Documents. The schedule of values shall allocate
the entire Contract Amount among the various portions of the Work, The schedule of values shall be
prepared in such form and supported by such data to substantiate its accuracy as the ENGINEER and
OWNER may require. This schedule, unless objected to by the ENGINEER or OWNER, shall be
used as a basis for reviewing the CONTRACTOR s Applications for Payment.

§ 4.1.1 Applications for Payment shall show the percentage of completion of each portion of the
Work as of the end of the period covered by the Application for Payment. Unless otherwise noted,
application for payment shall be done on a monthly basis.

§ 4.1.2 Subject to other provisions of the Contract Documents, the amount of each progress payment
shall be computed as follows:

1 Take that portion of the Contract Sum prop erly allocable to completed Work as
determined by multiplying the percentage completion of cach portion of the Work by
the share of the Contract Sum allocated to that portion of the Work in the schedule of



values, less retainage of «Fivey percent «500» %). Pending final determination of
cost to the OWNER of changes in the Work, amounts not in dispufe shall be
included;

2 Add that portion of the Contract Sum properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the completed
construction (or, if approved in advance by the OWNER, suitably stored off the site
at a location agreed upon in writing), less retainage of «Fiven percent ( «5.00» %),

3 Subtract the aggregate of previous payments made by the OWNER; and

4 Subtract amounts, if any, for which the ENGINEER has withheld or nullified a
Certificate for Payment.

§ 4.1.3 If the total Contract Sum at the time of execution of this Agreement is less than $400,000.00,
the OWNER may elect to withhold retainage of ten percent (10%) from cach progress payment in
lieu of the retainage amounts set forth in Section 4.1.2.

§ 4.1.4 Reduction or limitation of retainage, if any, shall be as follows: Reduction or limitation of
retainage shall be at the OWNER’s sole discretion.

§ 4.1.5 Except with the OWNER’s prior approval, the CONTRACTOR shall not make advance
payments to suppliers for materials or equipment which have not been delivered and stored at the
site.

§ 4.2 FINAL PAYMENT

§ 4.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by
the OWNER to the CONTRACTOR when

N the CONTRACTOR has fully performed the Contract except for the
CONTRACTOR’s responsibility to correct Work as provided in the General
Conditions, and to satisfy other requirements, if any, which extend beyond final
payment; and

2 a letter of Final Acceptance has been issued by the ENGINEER and accepted by the
OWNER.

§ 4.2.2 The OWNER’s final payment to the CONTRACTOR shall be made no later than 30 days
after the Work has been completed and accepted by the OWNER, in writing, following the issuance
of the ENGINEER’s final Certificate for Payment:



This Agreement is entered into as of the day and year written above (“The Date of Execution”):

OWNER CONTRACTOR
By: By:
Title: Title:
Attested By:
City Secretary
SEAL:



CERTIFICATE OF INSURANCE

TO: CITY OF DEER PARK DATE:
P.O. BOX 700
DEER PARK, TEXAS 77536

PROJECT: Tallow Mitigation Project

This is to certify that

(Name of Insured)

(Address of Insured)
is, at the date of this certificate, insured by this Company with respect to the business operating
hereinafter described, for the types of Insurance and in accordance with the provisions of the

standard policies used by this Company, and further hereinafter described. Exceptions to
standard policy noted on reverse side hereof.

TYPE OF INSURANCE
WORKMEN'S COMPENSATION:

Policy No. :

Effective: Expires:

Limit of Liability:

PUBLIC LIABILITY:

Policy No.:

Effective: Expires:

Limit of Liability:
1 Person:$ 1 Accident:$
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CONTINGENT LIABILITY:

Policy No.:

Effective: Expires:

Limit of Liability:
1 Person:$ 1 Accident:

PROPERTY DAMAGE:

Policy No.:

Effective: Expires:

Limit of Liability:

AUTOMOBILE:

Policy No.:

Effective: Expires:

Limit of Liability:

The foregoing policies (do) (do not) cover all sub-contractors.

Locations covered:

Description of operations covered:

The above policies either in the body thereof or by appropriate endorsement provide that they
may not be changed or cancelled by the insurer in less than fifteen (15) days after the insured has
written notice of such change or cancellation.

Where applicable local laws or regulations require more than five days actual notice of change or

cancellation to the assured, the above policies contain such special requirements, either in the
body thereof or by appropriate endorsement thereto attached.
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Name of Insurance Company:

Name of Agency Company:

Address of Agency:

Phone Number: (__ )

Signature of Authorized Representative:
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1.

Exhibit A.

Owner’s Insurance Reduirements of Contractor (revised 7/25/2017}

Specific Insurance Requirements

The following insurance shall be maintained in e

of this Agreement and thereafter as required:

fract with limits not less than those set forth below at all times during the term

Insurance

Coverage/Limits

Other Requirements

Commercial
General Liability
{Occurrence Basis)

Amounts of coverage shall be no less than:

» $1,000,000 Per Occurrence

» 2,000,000 General Aggregate

» $2,000,000 Products/Compieted Operations

Aggregate

41,000,000 Personal And Advertising injury

» Designated Construction Project(s) General
Aggregate Limit

» Current SO edition of CG 00 01

= Additional insured status shall be provided in favor
of Owner Parties on a combination of ISO forms CG
2010 04 13 and €G 2037 04 13.

= This coverage shall be endorsed to provide primary

and non-contributing liability coverage.

it is the

intent of the parties to this Agreement that all
insurance coverage required herein shall be
primary to and will not seek contribution from any
other insurance held by Owner Parties, with Owner
Parties’ insurance being excess, secondary and non-
contributing.

* Stop Gap coverage shall be provided if any work is
to be performed in a monopolistic workers’
compensation state.

v The following exclusions/limitations {or their
eguivalent(s), are prohibited:

o]
o}

Contractual Liability Limitation CG 21 39
Amendment of Insured Contract Definition CG
2426

Limitation of Coverage to Designated Premises
or Project, CG 21 44

Exclusion-Damage to Work Performed by
Subcontractors On Your Behalf, CG 22 94 or CG
2295

Exclusion-Explosion, Collapse and Underground
Property Damage Hazard, CG 21 42 or €G2143
Any Classification limitation

Any Construction Defect Completed Operations
exclusion

Any endorsement modifying the Employer's
Liahility exclusion or deleting the exception to it
Any endorsement modifying or deleting
Explosion, Collapse or Underground coverage
Any Habitational or Residential  exclusion
applicable to the Work

Any “insured vs. Insured” exclusion except
Named Insured vs. Named Insured

Any Punitive, Exemplary or Multiplied Damages
exciusion

Any Subsidence exclusion




Business Auto

Amount of coverage shall be no less than:

Current ISO edition of CA 00 01 N

Liahility = $1,000,000 Per Accident Arising out of any auto {Symbol 1), including
owned, hired and nonowned
Workers’ Amounts of coverage shall be no less than: The State in which work is to be performed must

Compensation and
Employer’s Liability

» Statutory Limits

= $1,000,000 Each Accident and Disease

» Alternate Employer endorsement

= USL&H must be provided where such exposure
exists.

listed under Itermn 3.A. on the information Page
such insurance shall cover liability arising out ofthe
Contractor’s employment of workers and anyone
for whom the Contractor may be liable for workers’
compensation claims. Workers’ compensation
insurance is required, and no “alternative” forms
of insurance shall be permitted.

Where a Professional Employer Organization {PEO)
or “leased employees” are utilized, Contractor
shall require its leasing company to provide
Workers’ Compensation insurance for said workers
and such policy shall be endorsed to provide an
Alternate Employer endarsement in favor of
Contractor and Owner, Where Contractor uses
leased employees with Workers’ Compensation
insurance provided by a PEO or employee leasing
company, Contractor is strictly prohibited from
subletting any of its work without the express
written agreement of Owner.

Excess Liability
{Occurrence Basis)

Amounts of coverage shall be no less than:
» $5,000,000 Each Occurrence
= $5,000,000 Annual Aggregate

Such insurance shall be excess over and be no less
broad than all coverages described above.
Drop-down coverage shall be provided for
reduction andfor exhaustion of underlying
aggregate limits and shall include a duty to defend
any insured.

Contractors
Pollution Liability

Amounts of coverage shall be no less than:
= $1,000,000 Each Loss
= $2,000,000 Annual Aggregate
= |f a combined Contractor’s Pollution Liability
and Professional Liahility policy is utilized, the
fimits shal be $3,000,000 Each Loss and
Aggregate.
» The policy must provide coverage for:
o the full scope of the named insured’s
operations (on-going and completed) as
described within the scope of work for this

Agreement

o loss arising from poliutants including but not
limited to fungus, bacteria, hiological
substances, mold, microbial  matter,
ashestos, lead, silica and contaminated
drywall

o third party liability for bodily Injury, property
damage, clean up expenses, and defense
arising from the operations;

o diminution of value and Natural Resources
damages

o contractual liability

The policy must insure contractual liability, name
Owner Parties as an Additional Insured, and be
primary and noncontributory to all coverage
available to the Additional insured.

This insurance is not permitted to inciude any type

of exclusion or limitation of coverage applicable to

claims arising from:

o Insured vs. insured actions, However exclusion
for claims made between insured within the
same economic family are acceptable.

o impaired property that has not been physically
injured

o materials supplied or handled by the named
insured. However, exclusions for the sale and
manufacture of products are allowed.
£xclusionary language pertaining to materials
supplied by the insured shall be reviewed by the
certificate holder for approval.

o property damage to the work performed by the
contractor

o faulty workmanship as it relates to clean up
costs

o punitive, exemplary or multiplied damages

o work performed by subcontractors




o claims arising from non-owned disposal sites
utilized in the performance of this
Agreement.

v |f coverage is provided on a Claims Made basis,

coverage will at least be retroactive to the earlier
of the date of this Agreement or the
commencement of contractor services relation to
the Work.

The policy will offer an extended discovery or
extended reporting clause of at least three {3)
years.

Completed Operations coverage shall  be
maintained through the purchase of renewal
policies to protect the insured and additional
insured for at least two (2) years after the property
owner accepts the project or this contract is
terminated, The purchase of an extended
discovery period or an extended reporting period
on a Claims Made policy or the purchase of
occurrence based Contractors Environmental
Insurance will not be sufficient to meet the terms
of this provision.

Builders Risk

= Coverage shall be provided in an amount equal
at all times to the full contract value, including
change orders, and cost of debris removal for
any single occurrence,

= Coverage shall be at least as broad as an
unmodified 1SO Special form, shall be provided
on a completed-value basis, and shall be
primary to any other insurance coverage
available to the named insured parties, with
that other insurance being excess, secondary
and non-contributing.

= The policy must provide coverage for:

o Agreed Value Included

o Damage arising from errof, included
omission or deficiency in
construction methods,
design, specifications,
workmanship or materials,
including collapse

o Debris removal additional $1,000,000
limit

o Flood $5,000,000

o Freezing Included

¢ Mechanical breakdown Included
including hot & cold testing

o Ordinance or law $1,000,000

o Pollutant clean-up and $ 25,000
removal

o Preservation of property Included

o Theft Included

¢ Deductible shall not exceed
o All Risks of Direct Damage, $10,000

Per Occurrence, except
o Named Storm

Insureds shall include Owner, General Contractor,
all Lloss Payees and Mortgagees, and
subcontractors of all tiers in the Work as insureds.
Such insurance shall cover:

o all structure(s) under construction, including
retaining walls, paved surfaces and roadways,
bridges, glass, foundation(s}, footings,
underground pipes and wiring, excavations,
grading, backfilling or filling;

o all temporary structures (e.g., fencing,
scaffolding, cribbing, false work, forms, site
lighting, temporary utilities and buildings)
located at the site;

o all property including materials and supplies on
site for installation;

o all property including materials and supplies at
other locations but intended for use at the site;

o all property including materials and supplies in
transit to the site for installation by all means of
transportation other than ocean transit; and

o other Work at the site identified in the
Agreement to which this Exhibit is attached.

No protective safeguard warranty shall he

permitted.

The termination of coverage provision shall be

endorsed to permit occupancy of the covered

property being constructed This insurance shall be
maintained in effect, unless otherwise provided for
the Agreement Documents, until the earliest of:

o the date on which all persons and organizations
who are insureds under the policy agree that it
shall be terminated;

o occupancy, in whole orin part;




.

2% subject o the date on which release of substantial
to $50,000 completion is executed; of
o Flood, Per Occurrence minimum o the date on which the insurable interests of
or excess of NFIP if in Flood $1.00,000 Contractor in the Covered Property has ceased.
Zone AorV e A waiver of subrogation provision shali be provided
in favor of all insureds.

2. General Insurance Requirements

A. Definitions. For purposes of this Agreement:

D,

“ISO” means Insurance Services Office.

“contractor” shall include subcontractors of any tier. ‘

"Owner Parties” means {a) the City of Deer Park (*Owner”), {b) the Project, {c} any lender whose loan is secured by alien
against the Work, (d} their respective shareholders, members, partners, joint venturers, affiliates, subsidiaries,
successors and assigns, {e) any directors, officers, employees, or agents of such persons or entities, and (f) others as
required by the Construction Documents.

Policies.

Contractor shall maintain such General Liability, Excess Liability, professional and Pollution insurance in identical

coverage, form and amount, including required endorsements, for at least two (2) years following Date of Substantial

Completion of the Work to be performed under this Agreement. Contractor shall provide written representation to

Owner stating Work completion date.

All policies must:

a. Bewritten through insurance companies autharized to do business in the State in which the work is to be performed
and rated no less than A-; Vil in the most current edition of A. M. Best’s Key Rating Guide at all times Work is to be
performed.

b. Provide a waiver of subrogation in favor of Owner Parties on all insurance coverage carried by Contractor, whether
required herein or not.

c. Contain an endorsement providing for thirty (30) days prior written notice of cancellation to Owner.

d. Be provided to the Owner Parties in compliance with the requirements herein and shall contain no endorsements
that restrict, limit, or exclude coverage required herein in any manner without the prior express written approval of
the Owner,

Failure of any Owner Party to demand such certificate or other evidence of full compliance with these insurance

requirements or failure of any Owner Party to Identify a deficiency from evidence that is provided shall not be construed

as a waiver of the Contractor’s obligation to maintain such insurance.

Contractor shall provide to the Owner a certified copy of all insurance policies reguired herein within ten (10) days of

any such request. Renewal policies, if necessary, shall be delivered to the Owner prior to the expiration of the previous

policy.

Commencement of Wark without provision of the required certificate of insurance, evidence of insurance and/or

required endorsements, of without compliance with any other provision of this Agreement, shall not constitute a waiver

by any Owner Party of any rights. The Owner shall have the right, but not the obligation, of prohibiting the Contractor
or any subcontractor from performing any Work until such certificate of insurance, evidence of insurance and/or required
endorsements are received and approved by the Owner.

Limits, Deductibles and Retentions

The limits of liability may be provided by a single policy of insurance or by a combination of primary and excess policies,
but in no event shall the total limits of liability available for any one occurrence or accident be less than the amount
required herein.

No deductible or self-insured retention shall exceed $25,000 without prior written approval of the Owner, except as
otherwise specified herein. All deductibles and/or retentions shall be paid by, assumed by, for the account of, and at the
Contractor’s sole risk. The Contractor shall not be reimbursed for same

Forms



If the forms of policies, endorsements, certificates or evidence of insurance required by this Exhibit are superseded of
discontinued, Owner will have the right to require other equivalent forms.
Any policy or endorsement form other than a form specified in this Exhibit must be approved in advance by Owner.

E. Evidence of Insurance. Insurance must be evidenced as follows:

iii.
iv.

ACORD Form 25 Certificate of Liability Insurance for liability coverages.

ACORD Form 28 Evidence of Commercial Property Insurance for property coverages.

Evidence shall be provided to Owner prior to commencing Work and prior to the expiration of any required coverage.
ACORD Forms specify:

a. Owner as certificate holder at Owner’s mailing address;

Insured’s name, which must match that on this Agreament;

Insurance companies producing each coverage and the policy number and policy date of each coverage;

producer of the certificate with correct address and phone number and have the signature of the authorized
representative of the producer;

Additional tnsured status in favor of Owner Parties;

Amount of any deductible or self-insured retention in excess of $25,000;

Desighated Construction Praject(s) General Aggregate Limit;

Primary and non-contributory status;

Waivers of subrogation; and

All exclusions and limitations added by endorsement to the General Liability coverage. This can be achieved by
attachment of the Schedule of Forms and Endorsements page.

Copies of the following shall also be provided:

a. General Liability Additional insured endorsement(s);

b. General Liability Schedule of Forms and Endorsements page(s); and

¢. 30 Day Notice of Cancellation endorsement applicable to all required policies.

o0

T m o

F. Contractor Insurance Representations to Owner Parties

R

jii.

It is expressly understood and agreed that the insurance coverages required herein {a) represent Owner Parties’
minimum reguirements and are not to be construed to void or limit the Contractor’s indemnity obligations as contained
in this Agreement nor represent in any manner a determination of the insurance coverages the Contractor should or
should not maintain for its own protection; and (b) are being, or have been, obtained by the Contractor in support of the
Contractor’s liability and indemnity obligations under this Agreement. rrespective of the requirements as to insurance
to be carried as provided for herein, the insolvency, bankruptcy or failure of any insuTance company carrying insurance
of the Contractor, or the failure of any insurance company to pay claims accruing, shall not be held to affect, negate or
walve any of the provisions of this Agreement,

Failure to obtain and maintain the required insurance shall constitute a material breach of, and default under, this
Agreement. If the Contractor shall fail to remedy such breach within five (5) business days after notice by the Qwner, the
Contractor will be liable for any and all costs, fiabilities, damages and penalties resulting to the Owner Parties from such
breach, uniess a written waiver of the specific insurance requirement(s) is provided to the Contractor by the Owner. In
the event of any failure by the Contractor to comply with the provisions of this Agreement, the Owner may, without in
any way compromising or waiving any right or remedy at law or in equity, on notice to the Contractor, purchase such
insurance, at the Contractor’s expense, provided that the Owner shall have no obligation to do so and if the Owner shall
do so, the Contractor shall not be relieved of or excused from the obligation to obtain and maintain such insurance
amounts and coverages.

This Exhibit is an independent contract provision and shall survive the termination or expiration of the Construction

Agreement.

G. Insurance Requirements of Contractor’s Subcontractors

Insurance similar to that required of the Contractor shall be provided by all subcontractors {or provided by the Contractor
on behalf of subcontractors) to cover operations performed under any subcontract agreement. The Contractor shall be
held responsible for any modification in these insurance requirements as they apply to subcontractors. The Contractor
shall maintain certificates of insurance from all subcontractors containing provisions simitar to those listed herein
(modified to recognize that the certificate is from subcontractor) enumerating, among other things, the waivers of
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subrogation, additional insured status, and primary liability as required herein, and make them available to the Owner
upon request.

ii. The Contractor is fully responsible for loss and damage to its property on the site, including tools and equipment, and
shall take necessary precautions to prevent damage to or vandalism, theft, burglary, pilferage and unexplained
disappearance of property. Any insurance covering the Contractor's or its subcontractor’s property shall be the
Contractor’s and its subcontractor’s sole and complete means or recovery for any such loss. To the extent any loss is not
covered by said insurance or subject to any deductible or co-insurance, the Contractor shall not be reimbursed for same.
Should the Contractor or its subcontractors choose to selfinsure this risk, it is expressly agreed that the Contractor hereby
walves, and shall cause its subcontractors to waive, any claim for damage or foss to said property in favor of the Owner
Parties.

Use of the Owners Equipment

The Contractor, its agents, employees, subcontractors or suppliers shall use the Owners equipment only with express written
permission of the Owners designated representative and in accordance with the Owners terms and condition for such use.
If the Contractor or any of its agents, amployees, subcontractors or suppliers utilize any of the Owners equipment for any
purpose, including machinery, tools, scaffolding, hoists, lifts or similar items owned, leased or under the control of the Owner,
the Cantractor shall defend, indemnify and be liable to the Owner Parties for any and all loss or damage which may arise from

such use.

Release and Walver

The Contractor hereby releases, and shall cause its subcaontractors to release, the Owner Parties from any and all claims or
causes of action whatsoever which the Contractor and/or its subcontractors might otherwise now or hereafter possess
resulting in or from or in any way connected with any loss covered by insurance, whether reguired herein or not, or which
should have bheen covered by insurance required herein, including the deductible and/or uninsured portion thereof,
maintained and/or required to be maintained by the Contractor and/or its subcontractors pursuant to this Agreement. THE
FOREGOING RELEASE AND WAIVER APPLY EVEN IF THE LOSS OR DAMAGE 1S CAUSED IN WHOLE OR IN PART BY THE FAULT
OR NEGLIGENCE OR STRICT LIABILITY OF THE OWNER PARTIES.




PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS:

That we, , as Principal herein, and [Surety], a corporation

organized and existing under the laws of the State of [Surety’s state of incorp] and who is
authorized and admitted to issue surety bonds in the State of Texas, as surety, are held and firmly
bound unto the City of Deer Park, Texas, a municipal corporation with its principal location of
710 E. San Augustine, Decr Park, Texas, Harris County, Obligee herein, in the sum of [printed
amount of bond] Dollars ($[numeric amount of bond]) for the payment of which sum we bind
ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally,
firmly by these presents.

WHEREAS, Principal has entered into a certain written contract with the Obligee dated

the day of .20, herein referred to as “the Contract” and

incorporated herein and made a part hereof for all purposes, for the construction of the following
project: [project name.

NOW, THEREFORE, the condition of this obligation is such, if the said Principal shall
faithfully perform the work in accordance with the plans, specifications, and other Contract
Documents and shall fully indemnify and hold harmless the Obligee from all costs and damages
which Obligee may suffer by reason of Principal’s failure to perform the Work in conformity
with the Contract Documents, and reimburse and repay Obligee for all outlay and expense that
Obligee may incur in making good such default, then this obligation shall be void; otherwise, to
remain in full force and effect. Whenever Contractor shall be declared by Obligee to be in
default under the Contract, the Surety shall, upon request of Obligee and within seven (7)
calendar days from receipt of Obligee’s notice of Contractor’s default, commence and thereafter
complete performance of Contractor’s obligations under the Confract. This Bond covers all
contractual obligations of Contractor under the Contract, including, without limitation, the
indemnity, warranty and guaranty obligations. The Surety stipulates and agrees that no change,
extension of time, alteration, omission, addition or other modification to the terms of any of the
Contract will affect its obligations on this bond, and it hereby waives notice of any such changes,
extensions of time, alterations, omissions, additions, or other modifications, to the Contract ot to
celated subcontracts, purchase orders or other obligations, and any notices provided in such

regard shall not create as to any party a duty related thereto. The penal limit of this bond shall
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automatically be increased by the amount of any change order, supplemental agreement or
amendment which increases the price of the Contract.

PROVIDED, HOWEVER, that this bond is executed pursuant to Chapter 2253 of the
Texas Government Code, as amended, and all rights and liabilities on this bond shall be
determined in accordance with the provisions of such statute, to the same extent as if it were
copied at length herein. All notices shall be delivered in writing to the addresses shown below or
to addresses provided in the Contract Documents.

TN WITNESS WHEREOF, the duly authorized representatives of the Principal and the
Surety have executed this instrument.

SIGNED and SEALED this day of , 20

The date of bond shall not be prior to date of Contract.

PRINCIPAL

ATTEST: By:

Name:
(Principal) Secretary

Title:
(SEAL) Address:
Witness as to Principal Telephone Number:

SURETY
ATTEST: By:

Name:
Secretary Attorney in Fact
(SEAL) Address:
Witness as to Surety Telephone Number:

Performance Bond
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An original copy of Power of Attorney shall be attached to Bond by the Attorney-in-Fact.
Approved as to Form:

City of Deer Park

710 E. San Augustine

Deer Park, Texas 77536

By:

Title:

Date:
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PAYMENT BOND

KNOW ALL MEN BY THESE PRESENTS:

That we, . as Principal herein, and [Surety], a corporation

organized and existing under the laws of the State of [Surety’s state of incorp] and who is
authorized and admitted to issue surety bonds in the State of Texas, as surety, are held and firmly
bound unto the City of Deer Park, Texas, a municipal corporation with its principal location of
710 E. San Augustine, Deer Park, Texas, Harris County, Obligee herein, in the sum of [printed
amount of bond] Dollars ($[numeric amount of bond] for the payment of which sum we bind
ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally,
firmly by these presents:

WHEREAS, Principal has entered into a certain written contract with the Obligee dated
the __ dayof ,20___, which contract is hereby referred to herein as “the

Contract” and is incorporated herein to the same extent as if copied at length, for the following
project: [project name].

NOW, THEREFORE, the condition of this obligation is such, that if the said Principal
shall directly or indirectly timely make payment to each and every claimant (as defined in
Chapter 2253, Texas Government Code, as amended) supplying labor or materials in the
prosecution of the work under the Contract, then this obligation shall be void; otherwise, to
remain in full force and effect. This obligation may be enforced by the Obligee in the event of
bankruptcy or default by Principal in payments {o suppliers of labor or materials in the
prosecution of the work under the Contract, in either of which events the Surety shall make such
payments as Principal has failed to pay and as may be required to complete the work under the
contract. 'The Surety stipulates and agrees that no change, extension of time, alteration,
omission, addition or other modification to the terms of the Contract will affect its obligations on
this bond, and it hereby waives notice of any such changes, extensions of time, alterations,
omissions, additions, or other modifications, to the Contract or to related subconiracts, purchase
orders or other obligations, and any notices provided in such regard shall not create as to any
party a duty related thereto.

PROVIDED, HOWEVER, that this bond is executed pursuant to Chapter 2253 of the
Texas Government Code, as amended, and all rights and liabilities on this bond shall be

determined in accordance with the provisions of said statute, to the same extent as if it were
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copied at length herein. All notices shall be delivered in writing to the addresses shown below or
to addresses provided in the Contract Documents.

IN WITNESS WHEREOF, the duly authorized representatives of the Principal and the
Surety have executed this instrument.

SIGNED and SEALED this day of , 20
The date of bond shall not be prior to date of Contract.

PRINCIPAL

ATTEST: By

Name:
(Principal) Secretary

Title:
(SEAL) Address:
Witness as to Principal

Telephone Number:

SURETY
ATTEST: By:

Name:
Secretary Attorney in Fact
(SEAL) Address:
Witness as to Surety Telephone Number:

An original copy of Power

Payment Bond

of Attorney shall be attached to Bond by the Attorney-in-Fact.
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Approved as to Form:
City of Deer Park

710 E. San Augustine
Deer Park, Texas 77536

By:

Title:

Date:

Payment Bond
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sequences; consultation with an attorney is encouraged with

This document has important legal con
cumstances of

respect to its use or modification. This document should be adapted to the particular cir
the contemplated Project and the controlling Laws and Regulations.
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ARTICLE 1 — DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A.

Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with
initial capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

10.

11.

Addenda—Written or graphic instruments issued prior o the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets
forth the Contract Price and Contract Times, identifies the parties and the Engineer,
and designates the specific items that are Contract Documents.

Application for Payment—The form acceptable to Engineer which is to be used by
Contractor during the course of the Work in reguesting progress or final payments and
which is to be accompanied by such supporting documentation as is required by the
Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents,
and ail Addenda.

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective
Date of the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price
or Contract Times, or both.

Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein: seeking an adjustment
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer
concerning the requirements of the Contract Documents or the acceptability of Work '
under the Contract Documents; contesting Engineer’'s decision regarding a Change
Proposal; seeking resolution of a contractual issue that Engineer has declined to
address; or seeking other relief with respect to the terms of the Contract. A demand
for money or services by a third party isnot a Claim.

Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls {PCBs), hazardous waste, and any substance, product, waste, or other
material of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to (a) the Comprehensive Environmental Response, Compensation and
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12.

13.

14.

15.

16.

17.
18.

19.

20.
21

22

23,

24,

25.

Liability Act, 42 U.S.C. §89601 et seq. {“CERCLA"); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5501 et seq,; {c) the Resource Conservation and
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA"); (d) the Toxic Substances Control Act,
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; {f) the
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or focal statute,
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, refating
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.

Contract—The entire and integrated written contract between the Owner and
Contractor concerning the Work.

Contract Documents—Those items so designated in the Agreement, and which
together comprise the Contract.

Contract Price—The money that Owner has agreed to pay Contractor for completion
of the Work in accordance with the Contract Documents. .

Contract Times—The number of days or the dates by which Contractor shall: {a)
achieve Milestones, if any; (b} achieve Substantial Completion; and (c) complete the
Work.

Contractor—The individual or entity with which Owner has contracted for
performance of the Work.

Cost of the Work—See Paragraph 13.01 for definition.

Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

Engineer—The individual or entity named as such in the Agreement,

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of
Concern in such guantities or circumstances that may present a danger to persons or
property exposed thereto. The presence at the Site of materials that are necessary for
the execution of the Work, or that are to be incorporated in the Work, and that are
controlled and contained pursuant to industry practices, Laws and Regulations, and
the requirements of the Contract, does not establish a HMazardous Environmental
Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.

Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date or by a time prior
to Substantial Completion of ali the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of
the Bid.
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26.

27.

28.

29.

30.

31

32.

33,

34.

35.

36.

37.

38.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which
the Contract Times will commence to run and on which Contractor shall start to
perform the Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Wark,
pursuant to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing
the sequence and duration of the activities comprising the Contractor's plan to
accomplish the Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, including planning, study, design, construction, testing,
commissioning, and start-up, and of which the Work to be performed under the
Contract Documents is a part.

Project Manual—The written documents prepared for, or made available for,
procuring and constructing the Work, including but not limited to the Bidding
Documents or other construction procurement documents, geotechnical and existing
conditions information, the Agreement, hond forms, General Conditions,
Supplementary Conditions, and Specifications. The contents of the Project Manual
may be bound in one or more volumes.

Resident Project Representative—The authorized representative of Engineer assigned
to assist Engineer at the Site. As used herein, the term Resident Project Representative
or “RPR” includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepa red and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the submittals
and the performance of related construction activities.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.

Sjte—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands furnished by Owner which are designated for the use of Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work,
and certain administrative requirements and procedural matters applicable to the
Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.
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39,

40.

41,

42.

43,

44,

45,
46.

47.

Substantial Completion—The time at which the Work {or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified
part thereof) is sufficiently complete, in accordance with the Contract Documents, so
that the Work {or a specified part thereof) can be utilized for the purposes for which it
is intended. The terms “substantially complete” and “substantially completed” as
applied to all or part of the Work refer to Substantial Completion thereof.

Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner
makes an award of contract, subject to stated canditions.

Supplementary Conditions—The part of the Contract that amends or supplements
these General Conditions.

Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor
having a direct contract with Contractor or with any Subcontractor to furnish materials
or equipment to be incorporated in the Work by Contractor or a Subcontractor.

Technical Data—Those items expressly identified as Technica! Data in the
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site,
or physical conditions relating to existing surface or subsurface structures at the Site
(except Underground Facilities) or (b) Hazardous Environmenta! Conditions at the Site.
If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then the data contained in boring logs, recorded measurements
of subsurface water levels, laboratory test results, and other factual, objective
information regarding conditions at the Site that are set forth in any geotechnical or
environmental report prepared for the Project and made available to Contractor are
hereby defined as Technical Data with respect to conditions at the Site under
Paragraphs 5.03, 5.04, and 5.06.

Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including but not limited to those that convey
electricity, gases, steam, liquid petroleum products, telephone or other
communications, fiber optic transmissions, cable television, water, wastewater, storm
water, other liquids or chemicals, or traffic or other controi systems.

Unit Price Work—Work to be paid for on the basis of unit nrices.

Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the
result of performing or providing all labor, services, and documentation necessary to
produce such construction; furnishing, installing, and incorporating all materials and
equipment into such construction; and may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.

Work Change Directive—A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended by Engineer,
ordering an addition, deletion, or revision in the Work.

1.02  Terminology

A.  The words and terms discussed in the following paragraphs are not defined but, when used
in the Bidding Requirements or Contract Documents, have the indicated meaning.
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Day:

1. The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective:

1. The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it;

a. does not conform to the Contract Documents; or

b. does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

c. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at
Substantial Completion.

Furnish, Install, Perform, Provide:

1. The word “furnish,” when used in connection with services, materials, or equipment,
shall mean to supply and deliver said services, materials, or equipment to the Site (or
some other specified location) ready for use or installation and in usable or operable
condition.

2. The word “install,” when used in connection with services, materials, or equipment,
shall mean to put into use or place in final position said services, materials, or
equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services, materials,
or equipment, shall mean to furnish and install said services, materials, or equipment
complete and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect 1o
specific services, materials, or equipment, but do not expressly use any of the four
words “furnish,” “instali,” “perform,” or “provide,” then Contractor shall furnish and
install said services, materials, or equipment complete and ready for intended use.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 — PRELIMINARY MATTERS

2.01 Delivery of Bonds and Evidence of Insurance

A.

Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner,
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.

Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of
the Agreement to Qwner, Contractor shall also deliver to Owner, with copies to each
named insured and additional insured (as identified in the Supplementary Conditions or
elsewhere in the Contract), the certificates and other evidence of insurance required to be
provided by Contractor in accordance with Article 6.
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2.02

2.03

2,04

2.05

Copies of Documents

A.

Owner shall furnish to Contractor four printed copies of the Contract {including one fully
executed counterpart of the Agreement), and one copy in electronic portable document
format {PDF). Additional printed copies will be furnished upon request at the cost of
repraduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals.

Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise specifically required by the Contract Documents), Contractor shall submit to the
Owner and Engineer:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the Work which includes quantities and
prices of items which when added together equal the Contract Price and subdivides
the Work into component parts in sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.

Preconstruction Conference

A,

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss the schedules referred to in Paragraph
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing
Applications for Payment, electronic or digital transmittals, and maintaining required
records.

Initial Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review for
acceptability to Engineer as provided below the schedules submitted in accordance with
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and
adjustments and to complete and resubmit the schedules. No progress payment shall be
made to Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibitity therefor.

2. Contractor's Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.
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3. Contractor's Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable ailocation of the Contract Price to the component
parts of the Work.

2.06 Electronic Transmittals

A.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may transmit, and shall accept, Project-related correspondence, text, data, documents,
drawings, information, and graphics, including but not limited to Shop Drawings and other
submittals, in electronic media or digital format, either directly, or through access 1o a
secure Project wehsite.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items
resulting from the recipient’s use of software application packages, operating systems, or
computer hardware differing from those used in the drafting or transmittal of the items, or
from those established in applicable transmittal protocols.

2.07  Designation of Authorized Representatives

A.

Prior to or within three (3} days of the Notice to Proceed, the Owner and Contractor shall
designate, in writing, a specific individual to act as its authorized representative with
respect to the services and responsibilities under the Contract. Such individuals shall have
the authority to transmit and receive information, render decisions relative to the Contract,
and otherwise act on behalf of each respective party.

ARTICLE 3 — DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A.  The Contract Documents are complementary; what is required by one is as binding as if
required by all.

B. It is the intent of the Contract Documents to describe a functionally complete project {or
part thereof) to be constructed in accordance with the Contract Documents.

C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic or digital versions of the Contract Documents (including any printed copies
derived from such electronic or digita!l versions}) and the printed record version, the printed
record version shall govern.

D. The Contract supersedes prior negotiations, representations, and agreements, whether

written or oral.

3.02  Reference Standards

A,

Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, orga nization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, shall mean the
standard specification, manual, reference standard, code, or Laws or Regulations in
effect at the time of opening of Bids {or on the Effective Date of the Contract if there
were no Bids), except as may be otherwise specifically stated in the Contract
Documents.
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No provision of any such standard specification, manual, reference standard, or code,
or any instruction of a Supplier, shall be effective to change the duties or
responsibilities of Owner, Contractor, of Engineer, or any of their subcontractors,
consultants, agents, or employees, from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner, Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, any duty or authority to
supervise or direct the performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of the part of the Contract Documents
prepared by or for Engineer.

3.03  Reporting and Resolving Discrepancies

A. Reporting Discrepancies:

1.

Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check
and verify pertinent figures and dimensions therein, particularly with respect to
applicable field measurements. Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual
knowledge of, and shall not proceed with any Work affected thereby until the conflict,
error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by
Engineer, or by an amendment or supplement to the Contract Documents jssued
pursuant to Paragraph 11.01.

Contractor’s Review of Contract Documents: If, before or during the performance of
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within
the Contract Documents, or between the Contract Documents and {a) any applicable
Law or Regulation, {b) actual field conditions, (c) any standard specification, manual,
reference standard, or code, or {d) any instruction of any Supplier, then Contractor
shall promptly report it to Engineer in writing. Contractor shall not proceed with the
Work affected thereby (except in an emergency as required by Paragraph 7.15} until
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or
interpretation by Engineer, or by an amendment or supplement to the Contract
Documents issued pursuant to Paragraph 11.01.

Should Contractors perform the Work after discovery of such a conflict without
reporting the conflict or before receipt of a clarification or interpretation by Engineer,
Contractor will be solely liable for any correction or other measures that may be
required to overcome the conflict or bring the Work into compliance with the Contract
Documents.

B. Resolving Discrepancies:

1.

Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer shall
take precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and;

a. the provisions of any standard specification, manual, reference standard, or code,
or the instruction of any Supplier (whether or not specifically incorporated by
reference as a Contract Document); or
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b. the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract Documents
would result in violation of such Law or Regulation).

3.04 Requirements of the Contract Documents

A. During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer all matters in guestion concerning the requirements of the Contract
Documents (sometimes referred to as requests for information or interpretation—RFls}, or
relating to the acceptability of the Work under the Contract Documents, as soon as possible
after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and judge of the acceptability of the Work thereunder.

B. Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

C. W a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1} the performance or acceptability of the Work under the
Contract Documents, {2) the design (as set forth in the Drawings, Specifications, or
otherwise), or {3) other engineering or technical matters, then Engineer will promptly give
written notice to Owner and Contractor that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter
in question, either party may pursue resolution as provided in Article 12,

ARTICLE 4 —~ COMMENCEMENT AND PROGRESS OF THE WORK

401 Commencement of Contract Times; Notice to Proceed
A. The Contract Times will commence upon issuance of notice to proceed.

4.02 Commencement of Performance

A. No Work shall be done at the Site prior to such date. Contractor may commence
performance upon receipt of the Notice to Proceed and in accordance with any terms and
dates contained therein.

4.03  Reference Paints

A. If applicable, Owner shall provide engineering surveys, or GPS control points to establish
reference points for construction which in Engineer’s judgment are necessary to enahle
Contractor to proceed with the Work. Contractor shall be responsible for laying out the
Work, shall protect and preserve the established reference points and property
monuments, and shall make no changes of relocations without the prior written approval
of Owner. Contractor shall report to Engineer whenever any reference point or property
monument is lost or destroyed or requires relocation because of necessary changes in
grades or locations, and shall be responsible for the accurate replacement or relocation of
such reference points or property monuments by professionally qualified personnel.

B. Contractor shall note the location of all reference points and controls on a set of red-lined
drawings or exhibits to be maintained at all time on the jobsite.
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4.04  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph
2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times
shall be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere 1o the Progress Schedule during all disputes
or disagreements with Owner. No Work shall be delayed or postponed pending resolution
of any disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, of
interferes with the performance or progress of the Work, then Contractor shall be entitled
to an equitable adjustment in the Contract Time. Contractor’s entitlement to an adjustment
of the Contract Times is conditioned on such adjustment being essential to Contractor’'s
ability to complete the Work within the Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

If Contractor’'s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the controt of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract
Times is conditioned on such adjustment being essential to Contractor’s ability to complete
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and
exclusive remedy for the delays, disruption, and interference described in this paragraph.
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract
Times under this paragraph include but are not limited to the following:

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. abnormal weather conditions;

3. acts or failures to act of utility owners (other than those performing other work at or
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8);
and

4. acts of war or terrorism,.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions,
are governed by Article 5.
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E. Paragraph 8.03 governs delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or adjacent
to the Site.

F. Contractor shall not be entitied to an adjustment in Contract Price or Contract Times for
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor.

G. Contractor must submit any Change Proposal seeking an adjustment in Contract Times
under this paragraph within 30 days of the commencement of the delaying, disrupting, or
interfering event.

H. Contractor expressly waives any right to an adjustment in Contract Price for any event of
delay. Contractor’s sole remedy for any delay shall be limited to an adjustment in Contract
Time.

ARTICLE 5 — AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

5.01  Availability of Lands

A.  Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or
restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.

B. Upon reasonable written request, Owner shall furnish Contractor with a current statement
of record legal title and legal description of the lands upon which permanent improvements
are to be made and Owner’s interest therein as necessary for giving natice of or filing a
mechanic’s or construction lien against such lands in accordance with applicable Laws and
Regulations.

C. Contractor shail provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02 Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas:

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site,
adjacent areas that Contractor has arranged to use through construction easements or
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and such other adjacent areas with construction
equipment or other materials or equipment. Contractor shall assume full responsibility
for (a) damage to the Site; (b) damage to any such other adjacent areas used for
Contractor’s operations; (c} damage to any other adjacent land or areas; and {d) for
injuries and losses sustained by the owners or occupants of any such land or areas;
provided that such damage or injuries result from the performance of the Work or
from other actions or conduct of the Contractor or those for which Contractor is
responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of
the Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with
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such owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or at law; and {c) TO THE FULLEST EXTENT PERMITTED BY LAWS
AND REGULATIONS, INDEMNIFY AND HOLD HARMLESS OWNER, ITS OFFICERS,
DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND
SUBCONTRACTORS FROM AND AGAINST ANY SUCH CLAIM, AND AGAINST ALL COSTS,
LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES oF
ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT
OR ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR
RELATING TO ANY CLAIM OR ACTION, LEGAL OR EQUITABLE, BROUGHT BY ANY SUCH
OWNER OR OCCUPANT AGAINST OWNER OR ANY OTHER PARTY INDEMNIFIED
HEREUNDER TO THE EXTENT CAUSED DIRECTLY OR INDIRECTLY, IN WHOLE OR IN PART
BY, OR BASED UPON, CONTRACTOR’S PERFORMANCE OF THE WORK, OR BECAUSE OF
OTHER ACTIONS OR CONDUCT OF THE CONTRACTOR OR THOSE FOR WHICH
CONTRACTOR 1S RESPONSIBLE.

Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris shall conform to applicable Laws and Regulations.

Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and
the Work and make it ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus materials and shall restore to original condition all
property not designated for alteration by the Contract Documents.

Loading of Structures: Contractor shall not load nor permit any part of any structure to be
joaded in any manner that will endanger the structure, nor shall Contractor subject any
part of the Work or adjacent structures or land to stresses or pressures that will endanger
them.

5.03  Subsurfoce and Physical Conditions

A.

Contractor accepts the responsibility to satisfy itself as to the soil conditions and nature
and type of geological formations in and through which this Project will be constructed.
Such information as may be obtained from the test borings and accompanying notations
shown on the plans is merely for the guidance of the Contractor and is not to be construed
in any manner as a guarantee by the Owner that such conditions of sub-surface strata are
infallible.

Contractor waives any and all rights to make a claim against Owner relating to
representations related to geotechnical data provided in the contract documents, plans
and specifications. The locations of the test holes, if applicable, are shown in the
Geotechnical Report. Logs of these test holes are included in the Geotechnical Report. Test
holes information represents subsurface characteristics to the extent indicated and only for
the point location of the test hole. Contractor shall make its own interpretation of the
character and condition of the materials, which will be encountered. Contractor may, at its
own expense, make additional surveys and investigations as it may deem necessary to
determine conditions, which will affect performance of the Work.

Reports and Drawings: Owner will identify to the Contractor:

1. any reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site;
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2. any drawings known to Owner of physica! conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities); and

3. Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified by Owner with respect to such reports
and drawings, but such reports and drawings are not Contract Documents. If no such
express identification has been made, then Contractor may rely upon the accuracy of the
Technical Data {as defined in Article 1) contained in any geotechnical or environmental
report prepared for the Project and made available to Contractor. Except for such reliance
on Technical Data, Contractor may not rely upon or make any claim against Owner with
respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, technigues, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.

5.04  Differing Subsurface or Ph ysical Conditions

A,

Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site either:

1. is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or

2. is of such a nature as to require a change in the Drawings or Specifications; or
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the
Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physica! conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and
Engineer in writing about such condition. Contractor shall not further disturb such
condition or perform any Work in connection therewith (except with respect to an
emergency) until receipt of a written statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; conclude
whether the condition falls within any one or more of the differing site condition categories
in Paragraph 5.04.A above; obtain any pertinent cost or schedule information from
Contractor; prepare recommendations to Owner regarding the Contractor’s resumption of
Work in connection with the subsurface or physical condition in question and the need for
any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s
findings, conclusions, and recommendations.
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Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor {with a copy to Engineer) regarding the subsurface or physical condition in
question, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in
part.

Possible Price and Times Adjustments.

1. Contractor shall be entitled to an equitable adjustment in Contract Times to the extent
that the existence of a differing subsurface or physical condition, or any related delay,
disruption, or interference, causes an increase or decrease in Contractor’s time
required for performance of the Work; subject, however, to the following:

a. such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times.

2 Contractor shall not be entitled to any adjustment in the Contract Times with respect
to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor
submitted its Bid or entered into the Agreement with Owner for the Project; or

b. the existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or study
of the Site and contiguous areas expressly required by the Bidding Requirements
or Contract Documents to be conducted by or for Contractor prior to Contractor’s
making such commitment; or

¢. Contractor failed to give the written notice as required by Paragraph 5.04.A.

3. if Owner and Contractor agree regarding Contractor's entitlement to and the amount
or extent of any adjustment in the Contract Times, then any such adjustment shalf be
set forth in a Change Order.

4. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Times, no later than 30 days after Owner’s
issuance of the Owner’s written statement to Contracior regarding the subsurface or
physical condition in question.

5.05 Underground Facilities

A.

Contractor’s Responsibilities: The information and data shown or indicated in the Contract
Documents with respect to existing Underground Facilities at or adjacent to the Site is
based on information and data furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly
provided in the Contract Documents:

1. Owner and Engineer do not warrant or guarantee the accuracy or completeness of any
such information or data provided by others; and
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2. the cost of all of the following will be included in the Contract Price, and Contractor
shall have full responsibility for:

a. reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

b. locating all Underground Facilities shown or indicated in the Contract Documents
as being at the Site;

c. coordination of the Work with the owners {including Owner) of such
Underground Facilities, during construction; and

d. the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated in the Contract Documents, or was not
shown or indicated with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer.

Engineer’s Review: Engineer will promptly review the Underground Facility and conclude
whether such Underground Facility was not shown or indicated in the Contract Documents,
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or
schedule information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the Underground Facility in question;
determine the extent, if any, to which a change is required in the Drawings or Specifications
to reflect and document the consequences of the existence or location of the Underground
Facility; and advise Owner in writing  of Engineer’s findings, conclusions, and
recommendations, During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in
question, addressing the resumption of Work in connection with such Underground Facility,
indicating whether any change in the Drawings or Specifications will be made, and adopting
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in
part.

Possible Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in the Contract Times, t0 the
extent that any existing Underground Facility at the Site that was not shown or
indicated in the Contract Documents, or was not shown or indicated with reasonable
accuracy, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor's time required for, performance of the Work; subject,
however, to the following:

a. Contractor did not know of and could not reasonably have been expected to be
aware of or to have anticipated the existence or actual location of the
Underground Facility in question;
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b. Contractar's entitiement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times; and

¢. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Times then any such adjustment shall be
set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Times no later than 30 days after Owner’s
issuance of the Owner’s written statement to Contractor regarding the Underground
Facility in guestion.

5.06 Hazardous Environmental Conditions at Site

A

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controliing, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being
within the scope of the Work, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmenta! Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection
with such condition and in any area affected thereby {except in an emergency as required
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm
such notice in writing). Owner shall promptly consult with Engineer concerning the
necessity for Owner to retain a qualified expert to evaluate such condition or take
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for
whom Contractor is responsible created the Hazardous Environmental Condition in
question, then Owner may remove and remediate the Hazardous Environmental Condition,
and deduct all costs incurred from the contract balance or if no contract balance, may file a
claim for costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and defivered written notice to Contractor either {1) specifying that such
condition and any affected area is or has been rendered safe for the resumption of Work,
or {2) specifying any special conditions under which such Work may be resumed safely.

if Owner and Contractor cannot agree as to entitiement to or on the amount or extent, if
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such
Work stoppage or such special conditions under which Work is agreed to be resumed by
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Contractor, then within 30 days of Owner's written notice regarding the resumption of
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off,

If after receipt of such written notice Contractor does not agree to resume such Work
based onh a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the area
affected by such condition to be deleted from the Work, following the contractual change
procedures in Article 11. Owner may have such deleted portion of the Work performed by
Owner's own forces or others in accordance with Article 8.

TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, CONTRACTOR SHALL
INDEMNIEY AND HOLD HARMLESS OWNER AND ITS OFFICERS, DIRECTORS, MEMBERS,
PARTNERS, EMPLOYEES, AGENTS, AND CONSULTANTS FROM AND AGAINST ALL CLAIMS,
COSTS, LOSSES, AND DAMAGES {INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES
OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT OR
ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO
THE FAILURE TO CONTROL, CONTAIN, OR REMOVE A CONSTITUENT OF CONCERN
BROUGHT TO THE SITE BY CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS
RESPONSIBLE, OR TO A HAZARDOUS ENVIRONMENTAL CONDITION CREATED BY
CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR 1S RESPONSIBLE.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed
at the Site.

ARTICLE 6 — BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A

Contractor shali furnish a performance bond and a payment bond in accordance with
chapter 2253 of the Texas Government Code. Contractor shall also furnish such other
bonds as are required by other specific provisions of the Contract.

A hond signed by an agent or attorney-in-fact must be accompanied by a certified copy of
that individual’s authority to bind the surety. The evidence of authority shall show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

Contractor shall obtain the required bonds in a form acceptable to Owner. The surety on
the bonds must be duly licensed or authorized in the jurisdiction in which the Project is
located to issue bonds in the reguired amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent,
or its right to do business is terminated in Texas, or the surefy ceases to meet the
requirements above, then Contractor shall promptly notify Owner and Engineer and shall,
within 20 days after the event giving rise to such notification, provide bonds from another
surety, all of which shall comply with the requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Insurance—General Provisions

Owner is self-insured as a municipality of the State of Texas.

Contractor shall provide all insurance with required by Exhibit A to these General
Conditions, Owner’s Insurance Requirements.

EICDC® C-700, Standard General Conditions of the Construction Contract.
Copyright ©® 2013 Natlonal Society of Professional Engineers, Amerlcan Councll of Engineering Companles,
and American Society of Civil Engineers. Allrights reserved. Page 17 of 53



ARTICLE 7 — CONTRACTOR'S RESPONSIBILITIES

7.01

7.02

7.03

7.04

Supervision and Superintendence

A

Contractor shall supervise, inspect, and direct the Work competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary
to perform the Work in accordance with the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written consent of Owner. Such consent
shall not be unreasonably withheld.

Labor; Working Hours

A,

Contractor shall provide competent, suitably gualified personnel to survey and fay out the
Work and perform construction as required by the Contract Documents. Contractor shall at
all times maintain good discipline and order at the Site.

Except as otherwise required for the safety or protection of persons or the Work or
property at the Site or adjacent thereto, and except as otherwise stated in the Contract
Documents, all Work at the Site shall be performed during regular working hours, Monday
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any iegal
holiday. Contractor may perform Work outside regular working hours or on Saturdays,
Sundays, or legal holidays only with Owner’s written consent, which will not be
unreasonably withheld.

Contractor shall provide and pay for labor in accordance with the prevailing wage in the
locality and shall not pay less than the prevailing wage.

Services, Materials, and Equipment

A

Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all services, materials, equipment, labor, transportation,
construction egquipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start up, and completion of the Work,
whether or not such items are specifically called for in the Contract Documents.

All materials and equipment incorporated into the Work shall be of good quality and new,
except as otherwise provided in the Contract Documents. All special warranties and
guarantees required by the Specifications shall expressly run to the benefit of Owner. if
required by Engineer, Contractor shall furnish satisfactory evidence {including reports of
required tests) as to the source, kind, and quality of materials and equipment.

All materials and equipment shall be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

“Or Equals”

A.

Whenever an item of material or equipment is specified or described in the Contract
Documents by using the name of a proprietary item or the name of a particular Supplier,
the Contract Price has been based upon Contractor furnishing such item as specified. The
specification or description of such an item is intended to establish the type, function,
appearance, and quality required. Unless the specification or description contains or is
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followed by words reading that no like, equivalent, or “or equal” item is permitted,
Contractor may request that Engineer authorize the use of other items of material or
equipment, or items from other proposed suppliers under the circumstances described
below.

1. If Engineer in its sole discretion determines that an item of material or equipment
proposed by Contractor is functionally equal to that named and sufficiently similar so
that no change in related Work wili be required, Engineer shall deem it an “or equal”
item. For the purposes of this paragraph, a proposed item of material or eguipment
will be considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that:

1) it is at least equal In materials of construction, quality, durability,
appearance, strength, and design characteristics;

2) it will reliably perform at least equally well the function and achieve the
results imposed by the design concept of the completed Project as a
functioning whole;

3} it has a proven record of performance and availability of responsive service;
and

4) itis not objectionable to Owner.
b. Contractor certifies that, if approved and incorporated into the Work:

1) there will be no increase in cost to the Owner or increase in Contract Times;
and

2) it will conform substantially to the detailed requirements of the item named
in the Contract Documents.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal” item at Contractor’s expense.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability.
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is
complete and Engineer determines that the proposed item is an “or-equal”, which will he
evidenced by an approved Shop Drawing or other written communication. Engineer will
advise Contractor in writing of any negative determination. Use of an unapproved “or-
equal” item will render such Work defective and will be subject to Article 14 provisions.

Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request
shall be final and binding, and may not be reversed through an appeal under any provision
of the Contract Documents.

Treatment as a Substitution Request: If Engineer determines that an item of material or
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer considered the proposed item as a substitute pursuant to Paragraph
7.05.
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7.05

Substitutes

A.

B.

Unless the specification or description of an item of material or equipment required to be
furnished under the Contract Documents contains or is followed by words reading that no
substitution is permitted, Contractor may request that Engineer authorize the use of other
items of material or equipment under the circumstances described below. To the extent
possible such requests shall be made before commencement of related construction at the
Site,

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to
that named and an acceptable substitute therefor. Engineer will not accept requests
for review of proposed substitute items of material or equipment from anyone other
than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.8, as
supplemented by the Specifications, and as Engineer may decide is appropriate under
the circumstances.

3. Contractor shall make written application to Engineer for review of a proposed
substitute item of material or equipment that Contractor seeks to furnish or use. The
application:

a. shall certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design,

2) be similar in substance to that specified, and
3) be suited to the same use as that specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times,

2) whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project} to adapt the
design to the proposed substitute item, and

3) whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.
c. will identify:
1) all variations of the proposed substitute item from that specified, and
2) available engineering, sales, maintenance, repair, and replacement services.

d. shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer will be the sole judge of acceptability. No substitute will be ordered, furnished,
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7.06

installed, or utilized until Engineer’s review is complete and Engineer determines that the
proposed item is an acceptable substitute. Engineer’s determination will be evidenced by a
Field Order or a proposed Change Order accounting for the substitution itself and all
related impacts, including changes in Contract Price or Contract Times. Engineer will advise
Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’'s expense a
special performance guarantee or other surety with respect to any substitute.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

Effect of Engineer’s Determination: ¥ Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the substitution.
The Engineer’s denial of a substitution request shall be final and binding, and may not be
reversed through an appeal under any provision of the Contract Documents.

Concerning Subcontractors, Suppliers, and Others

A,

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within five days.

No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the
completion of the Work in accordance with the Contract Documents.

On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of
the Work just as Contractor is responsible for Contractor’s own acts and omissions.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any
of the Work.

Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work from communicating with Engineer or Owner,
except through Contractor or in case of an emergency, or as otherwise expressly allowed
herein.

The divisions and sections of the Specifications and the identifications of any Drawings shall
not control Contractor in dividing the Work among Subcontractors or Suppliers or
delineating the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract Documents for the benefit of Owner.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor on account of Work performed for Contractor by the
particular Subcontractor or Supplier.
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7.07

7.08

7.09

7.10

Patent Fees and Royalties

A.

Contractor shall pay all license fees and royalties and assume ali costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product, or device is specified in the
Contract Documents for use in the performance of the Work and if, to the actual
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for
the payment of any license fee or royalty to others, the existence of such rights shall be
disclosed by Owner in the Contract Documents.

TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, CONTRACTOR SHALL
INDEMNIFY AND HOLD HARMLESS OWNER, ITS OFFICERS, DIRECTORS, MEMBERS,
PARTNERS, EMPLOYEES, AGENTS, AND CONSULTANTS OF EACH AND ANY OF THEM FROM
AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND DAMAGES {INCLUDING BUT NOT LIMITED
TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER
PROFESSIONALS AND ALL COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION
COSTS) ARISING OUT OF OR RELATING TO ANY INFRINGEMENT OF PATENT RIGHTS OR
COPYRIGHTS INCIDENT TO THE USE IN THE PERFORMANCE OF THE WORK OR RESULTING
FROM THE INCORPORATION IN THE WORK OF ANY INVENTION, DESIGN, PROCESS,
PRODUCT, OR DEVICE NOT SPECIFIED IN THE CONTRACT DOCUMENTS.

Permits

A.

The Owner shall waive all construction permit fees and charges assessed by entities and
agencies of the City. This section is not intended to waive any permit fees or charges
assessed by the departments of the state, the county or federal government. To the extent
such fees are not waived, Contractor shall pay all governmental charges and inspection fees
necessary for the prosecution of the Work which are applicable at the time of the
submission of Contractor’s Bid (or when Contractor hecame bound under a negotiated
contract).

Taxes

A,

The Owner enjoys fax-exempt status as a municipality. To enjoy the cost-savings benefits
of its tax-exempt status, the Owner will provide a Tax Exemption Certificate to the
Contractor for use on the Project. The Contractor shall use that certificate to exempt any
purchases made for the Work from taxes. All savings for the tax-exempt status will be
passed on to the Owner by the Contractor. The Contractor agrees to bind all
Subcontractors of any tier to the obligation to present and use the Tax Exemption
Certificate and pass all savings to the Owner.

Laws and Regulations

A,

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for
manitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and
losses. However, Contractor has no responsibility or liability for determining whether the
Work as described in the Contract Documents complies with applicable Laws or
Regulations.
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7.11  Record Documents

A,

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings, Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver
these record documents to Owner. Delivery of a complete set of record documents to
Owner is a condition precedent to Final Completion.

7.12  Safety and Protection

A

Contractor shall be responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Contractor shall comply with all
Laws and Regulations regarding safety and shall take all necessary precautions for the
safety of, and shall provide the necessary protection to prevent damage, injury, or loss to:

1.  all persons on the Site or who may be affected by the Work;

2. all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

Contractor shall notify Owner; the owners of adjacent property, Underground Facilities,
and other utilities; and other contractors and utility owners performing work at or adjacent
to the Site, when prosecution of the Work may affect them, and shall cooperate with them
in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programs, if
any.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer's employees and representatives must
comply while at the Site.

All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, shall be
remedied by Contractor at its expense (except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone
employed by any of them, or anyone for whose acts any of them may be liable, and not
attributable, directly or indirectly, in whole or in part, to the fault or negligence of
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly
employed by any of them).

Contractor’s duties and responsibilities for safety and protection shall continue until such
time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion}.
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7.13

7.14

7.15

7.16

G. Contractor’s duties and responsibilities for safety and protection shall resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

Safety Representative

A.  Contractor shall designate a qualified and experienced safety representative at the Site

whose duties and responsibilities shall be the prevention of accidents and the maintaining
and supervising of safety precautions and programs.

Hazard Communication Programs

A

Contractor shall be responsible for coordinating any exchange of material safety data
sheets or other hazard communication information required to be made available to or
exchanged between or among employers at the Site in accordance with Laws or
Regulations.

Emergencies

A,

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage,
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes
that any significant changes in the Work or variations from the Contract Documents have
been caused thereby or are required as a result thereof. If Engineer determines that a
change in the Contract Documents is required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive or Change Order will be issued.

In the event there is an accident involving injury to any individual on or near the Wark, the
Contractor shall notify Owner's Representative within twenty-four (24) hours of the
event and shall be responsible for recording the location of the event and the
circumstances surrounding the event through photographs, interviewing witnesses,
obtaining medical reports and other documentation that describes the event. Copies
of such documentation shall be provided to Owner, for the Owner's and Engineer's
records, within forty-eight (48} hours of the event. Nothing in this section will relieve
Contractor of its obligations and responsibilities with respect to an injury under any state
and federal laws and regulations.

Shop Drawings, Samples, and Other Submittals

A,

Shop Drawing and Sample Submittal Requirements:
1. Before submitting a Shop Drawing or Sample, Contractor shall have:

a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

h. determined and verified all field measurements, guantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog
numbers, and similar information with respect thereto;

¢. determined and verified the suitability of all materials and equipment offered
with respect to the indicated application, fabrication, shipping, handling, storage,
assembly, and installation pertaining to the performance of the Work; and

d. determined and verified all information relative to Contractor’s responsibilities
for means, methods, technigues, sequences, and procedures of construction, and
safety precautions and programs incident thereto.
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Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor's obligations under the Contract Documents with respect to
Contractor’s review of that submittal, and that Contractor approves the submittal.

With each submittal, Contractor shall give Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be set forth in a written communication
separate from the Shop Drawings of Sample submittal; and, in addition, in the case of
Shop Drawings by a specific notation made on each Shop Drawing submitted to
Engineer for review and approval of each such variation.

Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require.

1.

Shop Drawings:
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings will be complete with respect to guantities,
dimensions, specified performance and design criteria, materials, and similar data
to show Engineer the services, materials, and equipment Contractor proposes to
provide and to enable Engineer to review the information for the limited
purposes required by Paragraph 7.16.D.

Samples:
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as
Engineer may require to enable Engineer to review the submittal for the limited
purposes required by Paragraph 7.16.D.

Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

Other Submittals: Contractor shall submit other submittals to Engineer in accordance with
the accepted Schedule of Submittals, and pursuant to the applicable terms of the
Specifications.

Engineer's Review:

1.

Engineer will provide timely review of Shop Drawings and Samples in accordance with
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will
be only to determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Contract
Documents and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for any variation from the requirements of the Contract
Documents unless Contractor has complied with the requirements of Paragraph
7.16.A.3 and Engineer has given written approval of each such variation by specific
written notation thereof incorporated in or accompanying the Shop Drawing or
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E.

Sample, Engineer will document any such approved variation from the requirements
of the Contract Documents in a Field Order.

3. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from
the requirements of the Contract Documents, shail not, under any circumstances,
change the Contract Times or Contract Price, unless such changes are included in a
Change Order,

4. Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample,
or other submittal shall result in such item becoming a Contract Document.

5. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.D.4.

Resubmittal Procedures:

1. Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples
for review and approval. Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer on previous submittals.

2. Contractor shall furnish required submittals with sufficient information and accuracy
to obtain required approval of an item with no more than three submittals. Engineer
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop
Drawings, sample, or other item requiring approval, and Contractor shall be
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges.

3. If Contractor requests a change of a previously approved submittal item, Contractor
shall be responsible for Engineer’s charges to Owner for its review time, and Owner
may impose a set-off against payments due to Contractor to secure reimbursement for
such charges, unless the need for such change is beyond the control of Contractor.

7.17  Contractor’s General Warranty and Guarantee

A.

The Contractor warrants to the Owner that materials and equipment furnished under the
Contract will be of good quality and new unless the Contract Documents require or permit
otherwise. The Contractor further warrants that the Work will conform to the requirements
of the Contract Documents and will be free from defects, except for those inherent in the
quality of the Work the Contract Documents require or permit. Work, materials, or
equipment not conforming to these requirements may be considered defective. The
Contractor's warranty excludes remedy for damage or defect caused by abuse, alterations
to the Work not executed by the Contractor, improper or insufficient maintenance,
improper operation, or normal wear and tear and normal usage. If required by the Owner,
the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment.
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The Contractor warrants and guarantees for one (1) year from Final Completion, or for a
longer period if expressly stated in the Contract Documents, the Work. This includes a
Warranty and Guarantee against any and all defects. The Contractor must correct any and
all defects in material and/or workmanship which may appear during the Warranty and
Guarantee period, or any defects that occur within one (1) year of Final Completion even if
discovered more than one (1) year after Final Completion, by repairing (or replacing with
new items or new materials, if necessary) any such defect at no cost to the Owner, within a
reasonable period of time, and to the Owner's satisfaction.

Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

Contractot’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work
that is not in accordance with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the Contract Documents:

1. observations by Engineer;
2. recommendation by Engineer or payment by Owner of any progress or final payment;

3. the issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

use or occupancy of the Work or any part thereof by Owner;

4
5. any review and approval of a Shop Drawing or Sample submittal;
6. the issuance of a notice of acceptability by Engineer;

7

any inspection, test, or approval by others; or

8. any correction of defective Work by Owner.

7.18  Indemnification

A.

TO THE FULLEST EXTENT PERMITTED BY LAW, AND [N ADDITION TO ANY OTHER
OBLIGATIONS OF CONTRACTOR UNDER THE CONTRACT OR OTHERWISE, CONTRACTOR
SHALL INDEMNIFY AND HOLD HARMLESS OWNER, ITS OFFICERS, DIRECTORS, MEMBERS,
PARTNERS, EMPLOYEES, AGENTS, AND CONSULTANTS FROM AND AGAINST ALL CLAIMS,
COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES
OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT OR
ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS} ARISING OUT OF OR RELATING TO
THE PERFORMANCE OF THE WORK, PROVIDED THAT ANY SUCH CLAIM, COST, LOSS, OR
DAMAGE IS ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE, OR DEATH, OR TO
INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY (OTHER THAN THE WORK ITSELF},
INCLUDING THE LOSS OF USE RESULTING THEREFROM BUT ONLY TO THE EXTENT CAUSED
BY ANY NEGLIGENT ACT OR OMISSION OF CONTRACTOR, ANY SUBCONTRACTOR, ANY
SUPPLIER, OR ANY INDIVIDUAL OR ENTITY DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF
THEM TO PERFORM ANY OF THE WORK OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY
BE LIABLE.
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7.19  Delegation of Professional Design Services

A.

Contractor shall not be responsible for nor warrant the adequacy of the design,
performance, criteria, or design criteria specified by Owner or Engineer in the Contract
Documents, Plans , and Specifications.

Contractor will not be required to provide professional design services unless such services
are specifically required by the Contract Documents for a portion of the Work or unless
such services are required to carry out Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. Contractor shall not be required to
provide professional services in violation of applicable Laws and Regulations.

If professional design services or certifications by a design professional related to systems,
materials, or equipment are specifically required of Contractor by the Contract Documents,
Owner and Engineer will specify all performance and design criteria that such services must
satisfy. Contractor shall cause such services or certifications to be provided by a properly
licensed professional, whose signature and seal shall appear on all drawings, calculations,
specifications, certifications, and other submittals prepared by such professional. Shop
Drawings and other submittals related to the Work designed or certified by such
professional, if prepared by others, shall bear such professional’s written approval when
submitted to Engineer.

Owner shall be entitled to rely upon the adequacy, accuracy, and completeness of the
services, certifications, or approvals performed by such design professionals, provided
Owner and Engineer have specified to Contractor all performance and design criteria that
such services must satisfy.

Pursuant to this paragraph, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals {except
design calculations and design drawings) will be only for the purpose stated in Paragraph
7.16.D.1.

ARTICLE 8 — OTHER WORK AT THE SITE

8.01 Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by
Owner's employees, or through contracts between the Owner and third parties. Owner
may also arrange to have third-party utility owners perform work on their utifities and
facilities at or adjacent to the Site.

1f Owner performs other work at or adjacent to the Site, then Owner shall give Contractor
written notice thereof prior to starting any such other work. If Owner has advance
information regarding the start of any utility work at or adjacent to the Site, Owner shall
provide such information to Contractor.

Contractor shall afford each other contractor that performs such other work, each utility
owner performing other work, and Owner, if Owner is performing other work with Owner’s
employees, proper and safe access to the Site, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly
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integrate with such other work. Contractor shall not endanger any work of others by
cutting, excavating, or otherwise altering such work; provided, however, that Contractor
may cut or alter others' work with the written consent of Engineer and the others whose
work will be affected.

If the proper execution or results of any part of Contractor's Work depends upon work
performed by others under this Article 8, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other
work that render it unavailable or unsuitable for the proper execution and results of
Contractor's Work. Contractor’s failure to so report will constitute an acceptance of such
other work as fit and proper for integration with Contractor's Work except for latent
defects and deficiencies in such other work.

8.02  Coordination

A,

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of
any such other work:

1. the identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors,

2. an itemization of the specific matters to be covered by such authority and
responsibility; and

3. the extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

8.03  Legal Relationships

A,

If, in the course of performing other work at or adjacent to the Site for Owner, the Owner's
employees, any other contractor working for Owner, or any utility owner causes damage to
the Work or to the property of Contractor or its Subcontractors, or delays, disrupts,
interferes with, or increases the scope or cost of the performance of the Work, through
actions or inaction, then Contractor shail be entitled to an equitable adjustment in the
Contract Times. Contractor must submit any Change Proposal seeking an equitable
adjustment in the Contract Price or the Contract Times under this paragraph within 30 days
of the damaging, delaying, disrupting, or interfering event. Contractor’s entitlement to an
adjustment of the Contract Times is conditioned on such adjustment being essential to
Contractor’s ability to complete the Work within the Contract Times.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Contractor fails to take such measures
and as a result damages, delays, disrupts, or interferes with the work of any such other
contractor or utility owner, then Owner may impose a set-off against payments due to
Contractor,

If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Worlk at
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or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the
claim as to alt parties through negotiations with such other contractor or utility owner, or
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law,
and (2) INDEMNIFY AND HOLD HARMLESS OWNER, ITS OFFICERS, DIRECTORS, MEMBERS,
PARTNERS, EMPLOYEES, AGENTS, AND CONSULTANTS FROM AND AGAINST ANY SUCH
CLAIMS, AND AGAINST ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED
TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER
PROFESSIONALS AND ALL COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION
COSTS) ARISING OUT OF OR RELATING TO SUCH DAMAGE, DELAY, DISRUPTION, OR
INTERFERENCE.

ARTICLE 9 — OWNER’S RESPONSIBILITIES

9.01 Communications to Contractor

A.  For all Project and performance of Work matters, Owner will issue communications to
Contractor through Engineer. However, Owner may, at its discretion, issue
communications related to the Project directly to Contractor. tn all such direct
communications, Owner will endeavor to copy Engineer.

9.02  Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer. The replacement
engineer’s status under the Contract Documents shalt be that of the former Engineer.

9.03  Furnhish Data

A.  Owner shall promptly furnish the data required of Owner under the Contract Documents,

9.04  Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the
Agreement.

005 Llands and Egsements; Reports, Tests, and Drowings

A, Owner's duties with respect to providing lands and easements are set forth in Paragraph
5.01.

B. Owner's duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

9.06 Limitations on Owner’s Responsibilities

A.  The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’'s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

9.07 Evidence of Financial Arrangements

A. Within Thirty (30) days of executing the Agreement, Contractor may request, and Owner
shall furnish, reasonable evidence that financial arrangements have been made to satisfy
Owner’s obligations under the Contract Documents.
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9.08  Safety Programs

A,

B.

While at the Site, Owner's employees and representatives shall comply with the specific
applicable requirements of Contractor's safety programs of which Owner has been
informed.

Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10 — ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A.

Engineer will act as the Owner’s representative for Project administration during the
construction period. Engineer shall not have the authority to bind the Owner as that
authority lies with the Owner’s designated representative, but Engineer may communicate
on behalf of Owner in all Project matters.

10.02 Visits to Site

A,

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe as an experienced and
qualified design professional the progress that has been made and the quality of the
various aspects of Contractor’s executed Work. Based on information obtained during such
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the
Work is proceeding in accordance with the Contract Documents. Engineer’s efforts will be
directed toward providing for Owner a greater degree of confidence that the completed
Work will conform generally to the Contract Documents. On the basis of such visits and
observations, Engineer will keep Owner informed of the progress of the Work and wili
endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.08. particularly, but without limitation, during
or as a result of Engineer’s visits or observations of Contractor’'s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, technigues, sequences, or procedures of construction, or the safety precautions
and programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

10.03 Project Representative

A.

If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the
progress and quality of the Work, then the authority and responsibilities of any such
Resident Project Representative will be as provided in this article 10.

10.04 Rejecting Defective Work

A.

Engineer has the authority to reject Work in accordance with Article 14.

10.05 Shop Drawings, Change Orders and Payments

A.

Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set
forth in Paragraph 7.16.

Engineer’s authority, and limitations thereof, as to design calculations and design drawings
submitted in response to a delegation of professional design services, if any, are set forth in
Paragraph 7.19.
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C. Engineer’s authority as to Change Orders is set forth in Article 11.
D. Engineer’s authority as to Applications for Payment is set forth in Article 15.

10.06 Determinations for Unit Price Work

A. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

10.07 Decisions on Requirements of Contract Documents and Acceptability of Work

A. Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor.

10.08 Limitations on Engineer’s Authority and Responsibilities

A. Engineer’s authority, responsibility and actions as Owner’s representative shall not give rise
to any liability to Contractor. Contractor expressly waives any claims it has against Engineer
for the performance of its responsibilities as Owner's representative.

B. Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto.

C. Engineer’s review of the final Application for Payment and accompanying documentation
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates
of inspection, tests and approvals, and other documentation required to be delivered by
Paragraph 15.06.A will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals, that the
results certified indicate compliance with the Contract Documents.

D. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also
apply to the Resident Project Representative, if any.

10.09 Compliance with Safety Program

A.  While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which
Engineer has been informed.

ARTICLE 11 — AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK

11.01 Amending and Supplementing Contract Documents

A. The Contract Documents may be amended or supplemented by a Change Order, a Work
Change Directive, or a Field Order.

1. Change Orders:

a. A Change Order shall be used to amend or supplement the Contract Documents
when the Parties agree to the amendment, supplement, modification to the
scope of work, or change in the Contract Price or the Contract Times.

2. Work Change Directives: A Work Change Directive may be issued by the Owner if the
Parties cannot agree on a Change Order or if:

a. The parties expect that the modification ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order,
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following negotiations by the parties as to the Work Change Directive’s effect, if
any, on the Contract Price and Contract Times; or, if negotiations are
unsuccessful, by a determination under the terms of the Contract Documents
governing adjustments, expressly including Paragraph 11.04 regarding change of
Contract Price.

b. Contractor must submit any Change Proposal seeking an adjustment of the
Contract Price or the Contract Times, or both, no later than 30 days after the
completion of the Work set out in the Work Change Directive. Owner must
submit any Claim seeking an adjustment of the Contract Price or the Contract
Times, or both, no later than 60 days after issuance of the Work Change Directive.

c. Upon receipt of a Change Directive, Contractor shall promptly proceed with the
change in the Work involved.

3. Field Orders: Owner or Engineer may authorize minor changes in the Work if the
changes do not involve an adjustment in the Contract Price or the Contract Times and
are compatible with the design concept of the completed Project as a functioning
whole as indicated by the Contract Documents. Such changes will be accomplished by
a Field Order and will be binding on Owner and also on Contractor, which shall
perform the Work involved promptly. If Contractor believes that a Field Order justifies
an adjustment in the Contract Price or Contract Times, or both, then before
proceeding with the Work at issue, Contractor shall submit a Change Proposal as
provided herein.

11.02 Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without natice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Wark. Such
changes shall be supported by Engineer’s recommendation, to the extent the change
involves the design {as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters. Such changes may be accomplished by a Change Order, if
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such
document, Contractor shall promptly proceed with the Work involved; or, in the case of a
deletion in the Work, promptly cease construction activities with respect to such deleted
Work. Added or revised Work shall be performed under the applicable conditions of the
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work
that Contractor reasonably concludes cannot be performed in a manner consistent with
Contractor’s safety obligations under the Contract Documents or Laws and Regulations.

11.03  Unauthorized Changes in the Work

A,

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency
as provided in Paragraph 7,15 or in the case of uncovering Work as provided in Paragraph
14.05.

11.04 Change of Contract Price

A

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12.
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B. An adjustment in the Contract Price will be determined as follows:

1. where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.03); or

2. where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum {which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or

3. where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a fump sum, then on
the basis of the Cost of the Work {determined as provided in Paragraph 13.01) plus a
Contractor's fee for overhead and profit {determined as provided in Paragraph
11.04.C).

C. Contractor’s Fee: When applicabie, the Contractor’s fee for overhead and profit shall be
determined as follows:

1. a mutually acceptable fixed fee; or

2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a. for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee
shall be 15 percent;

b. for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five
percent;

c.  where one or more tiers of subcontracts are on the basis of Cost of the Work plus
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.01.C.2.a and
11.01.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent
of the costs incurred under Paragraphs 13.01.A1 and 13.01.A2 by the
Subcontractor that actually performs the Work, at whatever tier, and (2) with
respect to Contractor itself and to any Subcontractors of a tier higher than that of
the Subcontractor that actually performs the Work, a fee of five percent of the
amount (fee plus underlying costs incurred) attributable to the next lower tier
Subcontractor; provided, however, that for any such subcontracted work the
maximum total fee to be paid by Owner shall be no greater than 27 percent of
the costs incurred by the Subcontractor that actually performs the work;

d. o fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.G;

e the amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in cost will be the amount of the actual net decrease in
cost plus a deduction in Contractor’s fee by an amount equal to five percent of
such net decrease; and

£ when both additions and credits are involved in any one change, the adjustment
in Contractor's fee shall be computed on the basis of the net change in
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.¢, inclusive.

11.05 Change of Contract Times

A.  The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any
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Claim for an adjustment in the Contract Times shall comply with the provisions of Article
12.

An adjustment of the Contract Times shall be subject to the limitations set forth in
Paragraph 4.05, concerning delays in Contractor's progress.

11.06 Change Proposals

A

Contractor shall submit a Change Proposal to Engineer to request an adjustment in the
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the
requirements of the Contract Documents or relating to the acceptability of the Work under
the Contract Documents; contest a set-off against payment due; or seek other relief under
the Contract. The Change Proposal shall specify any proposed change in Contract Times or
Contract Price, or both, or other proposed relief, and explain the reason for the proposed
change, with citations to any governing or applicable provisions of the Contract Documents.

1. Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but
in no event later than 30 days) after the start of the event giving rise thereto, or after
such initial decision. The Contractor shall submit supporting data, including the
proposed change in Contract Price or Contract Time (if any), to the Engineer and
Owner within 15 days after the submittal of the Change Proposal. The supporting data
shall be accompanied by a written statement that the supporting data are accurate
and complete, and that any requested time or price adjustment is the entire
adjustment to which Contractor believes it is entitled as a result of said event.
Engineer will advise Owner regarding the Change Proposal, and consider any
comments or response from Owner regarding the Change Proposal.

2. Engineer's Action: Engineer will review each Change Proposal with Owner and, within
30 days after receipt of the Contractor’s supporting data, either deny the Change
Proposal in whole, approve it in whole, or deny it in part and approve it in part.
Engineer’s action on a Change Proposal will not have the effect of adjusting the
Contract Time or Contract Price without express written approval of Owner and a
memorialization of Engineer’s Action in a Change Order. Such actions sha!l be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take
action on the Change Proposal within 30 days, then either Owner or Contractor may at
any time thereafter submit a letter to the other party indicating that as a result of
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the
time for appeal of the denial under Article 12.

3. Binding Decision: Engineer’s decision will be final and binding upon Contractor, unless
Contractor appeals the decision by filing a Claim under Article 12,

Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice shali be deemed a denial, and Contractor may choose
to seek resolution under the terms of Article 12.

11.07 Execution of Change Orders

A.

Owner and Contractor shall execute appropriate Change Orders covering:

1. changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;
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2. changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
cantested such set-off;

3. changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b)
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07; and

4. changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Paragraph 11.06, or Article 12.

11.08 Notification to Surety

A.

If the provisions of any bond require notice to be given to a surety of any change affecting
the general scope of the Work or the provisions of the Contract Documents (including, but
not limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 12 — CLAIMS

12.01 Claims

A.

Claims Process: The following disputes between Owner and Contractor shall be submitted
to the Claims process set forth in this Article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2. Owner demands for adjustments in the Contract Price or Contract Times, or other
relief under the Contract Documents; and

3, Disputes that Engineer has been unable to address because they do not involve the
design {as set forth in the Drawings, Specifications, or otherwise}, the acceptability of
the Work, or other engineering or technical matters.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party
to the Contract promptly {but in no event later than 30 days) after the start of the event
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the
decision under appeal. The responsibility to substantiate a Claim shall rest with the party
making the Claim.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. Ali actions taken on a Claim shall be stated in
writing and submitted to the other party, with a copy to Engineer.

Mediation.

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate shall stay the Claim
submittal and response process.

2 If Owner and Contractor agree to mediation, the mediation shall occur within 60 days
of the agreement to mediate. However, the mediation may be stayed and its scope
and schedule may be amended, provided that the mediation occur no later than 60
days following Final Completion.

3. Owner and Contractor shall each pay one-half of the mediatot’s fees and costs.
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4. Mediation is a condition precedent to litigation before a court of competent
jurisdiction or tribunal.

Denial of Claim: I efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim,
whether through approval of the Claim, direct negotiations, mediation, or otherwise, that
agreement should be memorialized in a Change Order if the Project is ongoing at the time
of resolution and the agreement affects the Contract scope, price, or time.

ARTICLE 13 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A,

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price. When the vatue of any such adjustment is determined
on the basis of Cost of the Work, Contractor is entitled only to those additional or
incremental costs required because of the change in the Work or because of the event
giving rise to the adjustment.

Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall
include only the following items:

1. Payroll costs for employees in the direct employ of Contractor in the performance of
the Work. Such employees shall include, without limitation, superintendents, foremen,
and other personnel employed full time. Payroll costs shall include, but not be limited
to, salaries and wages plus the cost of fringe benefits, which shall include social
security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, bonuses, sick leave, and vacation and
holiday pay applicable thereto.

2. Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts shall accrue to Contractor unless Qwner
deposits funds with Contractor with which to make payments, in which case the cash
discounts shall accrue to Owner, and Contractor shall make provisions so that they
may be obtained.

3. Payments made by Contractor to Subcontractors for Work performed by
Subcontractors. If any subcontract provides that the Subcontractor is to be paid on the
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall
be determined in the same manner as Contractor's Cost of the Work and fee as
provided in this Paragraph 13.01.
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Costs of special consultants {including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed for services specifically
related to the Work.

1.  Supplemental costs including the following:

a. The proportion of necessary transportation, trave!, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transpoertation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office, and temporary facilities at the Site, and
hand tools not owned by the workers, which are consumed in the performance of
the Work, and cost, less market value, of such items used but not consumed
which remain the property of Contractor.

c.  Rentals of all construction equipment and machinery, and the parts thereof,
approved by Owner, and the costs of transportation, loading, unioading,
assembly, dismantling, and removal thereof. All such costs shall be in accordance
with the terms of said rental agreements. The rental of any such equipment,
machinery, or parts shall cease when the use thereof is no longer necessary for
the Work.

d. The cost of utilities, fuel, and sanitary facilities at the Site.

e. The costs of premiums for all bonds and insurance that Contractor is required by
the Contract Documents to purchase and maintain.

Costs Excluded: The term Cost of the Work shall not include any of the following items:

1. Payroli costs and other compensation of Contractor’s employees, agents and other
personnel not included in Paragraph 13.01.B, whether at the Site or in Contractor’s
principal or branch office for general administration of the Work. The payroll costs
and other compensation excluded here are to be considered administrative costs
covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly inciuded in Paragraph 13.01.B.

Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus,
Contractor's fee shall be determined as set forth in the Agreement. When the value of any
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 11.04.C.

Documentation: Whenever the Cost of the Work for any purpose is to be determined
pursuant to this Article 13, Contractor will establish and maintain records thereof in
accordance with generally accepted accounting practices and submit in a form acceptable
to Engineer an itemized cost breakdown together with supporting data.
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13.02 Allowances

A,

It is understood that Contractor has included in the Contract Price all allowances so named
in the Contract Documents and shall cause the Work so covered to be performed for such
sums and by such persons or entities as may be acceptable to Owner and Engineer.

Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade
discounts) of materials and equipment required by the allowances to be defivered at
the Site, and all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included
in the Contract Price and not in the allowances, and no demand for additional
payment on account of any of the foregoing will be valid.

Contingency Aflowance: Contractor agrees that a contingency allowance, if any, is for the
sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by
allowances, and the Contract Price shall be correspondingly adjusted.

13.03  Unit Price Work

A

Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit Price
Work times the estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of
the following paragraph.

Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the
Contract Price if:

1. the quantity of any item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the Agreement;

5. there is no corresponding adjustment with respect to any other item of Work; and

3. Contractor believes that it is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a
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decrease in Contract Price, and the parties are unable to agree as to the amount of any
such increase or decrease.

ARTICLE 14 — TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE

WORK

14.01 Access to Work

A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction will have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise them
of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

14.02 Tests, Inspections, and Approvals

A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and
testing personnel to facilitate required inspections and tests.

Owner shall be responsible for providing the services of an independent inspection and
testing lab if the Contract Documents and Specifications so require.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2 to attain Owner's and Engineer’'s acceptance of materials or eguipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to
be incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests shail be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner.

If the Contract Documents require the Work {or part thereof} to be approved by Owner,
Engineer, or another designated individual or entity; then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work {or the work of others) that is to be inspected, tested, or approved is covered
by Contractor without written concurrence of Engineer, Contractor shali, if requested by
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
cover the same and Engineer had not acted with reasonable promptness in response to
such notice.

14.03 Defective Work

A.

Contractor’s Obligation: 1t is Contractor’s obligation to assure that the Work is not
defective.
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Engineer’s Authority: Engineer has the authority to determine whether Work is defective,
and to reject defective Work.

Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has
actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if any,
on said Work.

Costs and Damages: Contractor shall pay all claims, costs, losses, and damages arising out
of or relating to defective Work, including but not limited to the cost of the inspection,
testing, correction, removal, replacement, or reconstruction of such defective Work, and
the costs of repair or replacement of work of others resulting from defective Work. Prior to
final payment, if Owner and Contractor are unable to agree as to the measure of such
claims, costs, losses, and damages resulting from defective Work, then Owner may impose
a reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A,

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Qwner may do so. Contractor shall pay all claims, costs, losses, and
damages attributable to Owner’s evaluation of and determination to accept such defective
Work. If any such acceptance occurs prior to final payment, the necessary revisions in the
Contract Documents with respect to the Work shall be incorporated in a Change Order. If
the parties are unable to agree as to the decrease in the Contract Price, reflecting the
diminished value of Work so accepted, then Owner may impose a reasonable set-off
against payments due under Article 15. If the acceptance of defective Work occurs after
final payment, Contractor shall pay an appropriate amount to Owner.

14.05 Uncovering Work

A

Engineer has the authority to require special inspection or testing of the Work, whether or
not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace
the covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be ohserved by Engineer
or inspected or tested by others, then Contractor, upon Owner’'s approval and Engineer’s
request, shall uncover, expose, or otherwise make available for observation, inspection, or
testing as Engineer may require, that portion of the Work in question, and provide all
necessary labor, material, and equipment.

1. Ifit is found that the uncovered Work is defective, Contractor shall be responsible for
all claims, costs, losses, and damages arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of satisfactory replacement or
reconstruction {including but not limited to all costs of repair or replacement of work
of others); and pending Contractor’s full discharge of this responsibility the Owner
shall be entitled to impose a reasonable set-off against payments due under Article 15.
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2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, or both, directly
attributable to such uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days of
the determination that the Work is not defective.

14.06 Owner May Stop the Work

A

I the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed
Work will conform to the Contract Documents, then Owner may order Contractor to stop
the Work, or any portion thereof, until the cause for such order has been eliminated.

14.07 Owner May Correct Defective Work

A.

if Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if
Contractor fails to comply with any other provision of the Contract Documents, then Owner
may, after seven days written notice to Contractor, correct or remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, and incorporate in the Work all materials
and equipment stored at the Site or for which Owner has paid Contractor but which are
stored elsewhere. Contractor shall allow Owner, Owner's representatives, agents and
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access 10
the Site to enable Owner to exercise the rights and remedies under this pa ragraph.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will
include but not be limited to all costs of repair, or replacement of work of others destroyed
or damaged by correction, removal, or replacement of Contractor’s defective Work.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15 — PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A

Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will
be based on the number of units completed during the pay period, as determined under
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on
Cost of the Work completed by Contractor during the pay period.

Applications for Payments:

1. At least 20 days before the date established in the Agreement for each progress
payment (but not more often than once a month), Contractor shall submit to Engineer
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for review an Application for Payment filled out and signed by Contractor covering the
Work completed as of the date of the Application and accompanied by such
supporting documentation as is required by the Contract Documents. If payment is
requested on the basis of materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that Owner has received the materials and equipment free
and clear of all Liens, and evidence that the materials and equipment are covered by
appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account
of the Work have been applied on account to discharge Contractor's legitimate
obligations associated with prior Applications for Payment.

The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

C. Review of Applications:

1.

Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and present
the Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

Engineer’s recommendation of any payment requested in an Application for Payment
will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design
professionai, and on Engineer’s review of the Application for Payment and the
accompanying data and schedules, that to the best of Engineer’'s knowledge,
information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents;
and

c. the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work beyond the responsibilities
specifically assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.
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Engineer will recommend reductions in payment {set-offs} necessary in Engineer’s
opinion to protect Owner from loss because:

a. the Work is defective, requiring correction or replacement;
b. the Contract Price has been reduced by Change Orders;

c. Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04,

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

e. Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause
under the Contract Documents.

D. Reductions in Payment by Owner:

1.

In addition to any reductions in payment {set-offs) recommended by Engineer, Owner
is entitled to impose a set-off against payment based on any of the following:

a.  claims have been made against Owner on account of Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Contractor’s conduct in the performance or furnishing of
the Work;

b. Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to the
Site;

¢. Contractor has failed to provide and maintain required bonds or insurance;

d.  Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

f  the Work is defective, requiring correction or replacement;

g. liquidated damages have accrued as a result of Contractor’s failure to achieve
Milestones, Substantial Completion, or final com pletion of the Work;

h. there are other items entitling Owner to a set off against the amount
recommended.

If Owner imposes any set-off against payment, whether based on its own knowledge
or on the written recommendations of Engineer, Owner will give Contractor
immediate written notice {with a copy to Engineer) stating the reasons for such action
and the specific amount of the reduction, and promptly pay Contractor any amount
remaining after deduction of the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner
and Contractor, if Contractor remedies the reasons for such action. The reduction
imposed shail be binding on Contractor unless it duly submits a Change Proposal
caontesting the reduction.
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15.02

15.03

15.04

Contractor’s Warranty of Title

A.

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title
defects, and (2} all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

Substantial Completion

A,

When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the
same time submit to Owner and Engineer an initial draft of punch list items to be
completed or corrected before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. At that inspection, Owner
and Engineer will review, supplement, and edit the initial punch list prepared by Contractor
or prepare an additional punch list if Contractor has not yet provided a punch list. If Owner
or Engineer does not consider the Work substantially complete, Engineer will notify
Contractor in writing giving the reasons therefor.

If Owner and Engineer consider the Work substantially complete, Engineer will deliver to
Owner a preliminary certificate of Substantial Completion which shall fix the date of
Substantial Completion. Engineer shall attach to the certificate a punch list of items to be
completed or corrected before final payment. If Owner and Engineer do not consider the
Work substantially complete, the Engineer shall notify Contractor of such, in writing, with a
specific explanation of those portions of the Work that are the basis for determining the
Work is not substantially complete.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be compieted or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Partial Use or Occupancy

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended
purpose without significant interference with Contractor's performance of the remainder
of the Work, subject to the following conditions:

1. At any time Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete. If
and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03for that
part of the Work.

2, At any time Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to
issue a certificate of Substantial Completion for that part of the Work.

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer
shall make an inspection of that part of the Work to determine its status of
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completion. If Owner or Engineer does not consider that part of the Work to be
substantially complete, Engineer will notify Owner and Contractor in writing giving the
reasons therefor. If Owner or Engineer considers that part of the Work to be
substantially complete, the provisions of Paragraph 15.03 will apply with respect to
certification of Substantial Completion of that part of the Work.

4. No use or occupancy or separate operation of part of the Work by Owner will relieve
Contractor of its insurance obligations under these Contract Documents.

The Owner, at the Owner's sole option, shall have the right to take possession of and use
any completed or partially completed portion of the Work regardless of the time for
completing the entire Work. The Owner's exercise of such use and possession shall not
be construed to mean that the Owner acknowledges that any part of the Work so
possessed and used is substantially complete or that it is accepted by Owner, and the
Owner’s exercise of such use and possession shall not relieve the Contractor of its
responsibility to complete all Work in accordance with the Contract Documents.

15.05 Final Inspection

A.

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment

A. Application for Payment:

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with
the Contract Documents, all maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance, certificates of
inspection, annotated record documents (as provided in Paragraph 7.11), and other
documents, Contractor may make application for final payment.

2. The final Application for Payment shall be accompanied (except as previously
delivered) by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens
or other title defects, or will so pass upon final payment.

d. alist of all disputes that Contractor believes are unsettled; and

e. complete and legally effective releases or waivers {satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the Work.

3. In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit
of Contractor that: (a) the releases and receipts include all labor, services, material,
and equipment for which a Lien could be filed; and {b) all payrolls, material and
equipment bills, and other indebtedness connected with the Work for which Owner
might in any way be responsible, or which might in any way result in liens or other
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B.

burdens on Owner's property, have been paid or otherwise satisfied. If any
Subcontractor or Supplier falls to furnish such a release or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner
against any Lien, or Owner at its option may issue joint checks payable to Contractor
and specified Subcontractors and Suppliers.

Engineer’s Review of Application and Acceptance:.

1. If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and
accompanying documentation as required by the Contract Documents, Engineer is
satisfied that the Work has been completed and Contractor’s other obligations under
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s recommendation of final
payment and present the Application for Payment to Owner for payment. Such
recommendation shall account for any set-offs against payment that are necessary to
protect Owner from loss for the reasons stated above with respect to progress
payments. Otherwise, Engineer will return the Application for Payment to Contractor,
indicating in writing the reasons for refusing to recommend final payment, in which
case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of final
payment.

Payment Becomes Due: Thirty days after the presentation to Owner of the final Application
for Payment and accompanying documentation, the amount recommended by Engineer
(less any further sum Owner is entitled to set off} will become due and shall be paid by
Owner to Contractor.

Contractor's Warranty and Guarantee: Contractor’s general warranty period and guarantee
will begin to run upon Final Completion as approved by City Council, and following
Engineer’s written recommendation.

15.07 Waiver of Claims

A

The making of final payment will not constitute a waiver by Owner of claims or rights
against Contractor. Owner expressly reserves claims and rights arising from defective Work
appearing after final inspection, from Contractor’s failure to comply with the Contract
Documents or the terms of any special guarantees specified therein, from outstanding
Claims by Owner, or from Contractor’s continuing obligations under the Contract
Documents.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted, expressly reserved, or appealed under the provisions of Article 17.

15.08 Correction Period

A.

If within one year after the date of Final Completion {or such longer period of time as may
be prescribed by the terms of any applicable special guarantee required by the Contract
Documents, or by any specific provision of the Contract Documents), any Work is in need of
repair, adjustment, modification, correction, or found to be defective, or if the repair of any
damages to the Site, adjacent areas that Contractor has arranged to use through
construction easements or otherwise, and other adjacent areas used by Contractor as
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permitted by Laws and Regulations, is found to be defective, then Contractor shall
promptly, without cost to Owner and in accordance with Owner’s written instructions:

1. correct the defective repairs to the Site or such other adjacent areas;
2. correct such defective Work;

3. if the defective Work has been rejected by Owner, remove it from the Project and
replace it with Work that is not defective, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to
the work of others, or to other land or areas resulting therefrom.

If Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may have
the defective Work corrected or repaired or may have the rejected Work removed and
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such correction or repair or such removal and replacement {including but not limited to all
costs of repair or replacement of work of others).

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that item
may start to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with
respect to such Work will be extended for an additional period of one year after such
correction or removal and replacement has been satisfactorily completed.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph shali not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16 — SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A,

At any time and without cause, Ownet may suspend the Work or any portion thereof by
written notice to Contractor and Engineer. Such notice will fix the date on which Work will
be resumed. Contractor shall resume the Work on the date so fixed. Contractor shall be
entitled to an adjustment in the Contract Price or an extension of the Contract Times, or
both, directly attributable to any such suspension. Any Change Proposal seeking such
adjustments shall be submitted no later than 30 days after the date fixed for resumption of
Work.

16.02 Owner May Terminate for Cause

A.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor's persistent failure to perform the Work in accordance with the Contract
Documents {including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule);
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5. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents; or

3. Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor ten days written notice that Owner is considering a declaration that Contractor
is in default and termination of the contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor notice that the Contract is
terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

If Owner has terminated the Contract for cause, Owner may exclude Contractor from the
Site, take possession of the Work, incorporate in the Work ali materials and equipment
ctored at the Site or for which Owner has paid Contractor but which are stored elsewhere,
and complete the Work as Owner may deem expedient. If Owner chooses to complete the
Work in accordance with this provision, Owner and Contractor expressly agree that QOwner
shall be exempt from publicly bidding the completion work pursuant to Section 252.022 of
the Texas Local Government Code.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within seven days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

If Owner proceeds to complete the wWork and/or correct the default, Contractor shall not
be entitied to receive any further payment until the Work is completed. If the unpaid
balance of the Contract Price exceeds the cost to complete the Work, including all related
claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals) sustained by Owner, such excess
will be paid to Contractor. If the cost to complete the Work including such related claims,
costs, losses, and damages exceeds such unpaid balance, Contractor shali pay the
difference to Owner.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety.

16.03 Owner May Terminate For Convenience

A.

Upon seven days written notice to Contractor, Owner may, without cause and without
prejudice to any other right or remedy of Owner, terminate the Contract. In such case,
Contractor shall be paid for:

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination;

2. expenses sustained prior to the effective date of termination in performing services
and furnishing labor, materials, or equipment as required by the Contract Documents
in connection with uncompleted Work;

3. demobilization expenses; and
4. overhead and profit on unperformed work. .

Contractor shall not be paid for any economic loss arising out of or resulting from such
termination, except for those costs expressly identified above..
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16.04 Contractor May Stop Work or Terminate

A. If, through no act or fault of Contractor, (1) the Work is suspended for more than 180
consecutive days by Owner or under an order of court or other public authority, or {2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon seven days written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or failure within that time, terminate
the contract and recover from Owner payment on the same terms as provided in Paragraph
16.03.

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the
Work until payment is made of all such amounts due Contractor. The provisions of this
paragraph are not intended to preciude Contractor from submitting a Change Proposal for
an adjustment in Contract Price or Contract Times or otherwise for expenses or damage
directly attributable to Contractor’s stopping the Work as permitted by this paragraph.

ARTICLE 17 — FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this Article:

1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial in
full; and

2. Disputes between Owner and Contractor concerning the Work or obligations under
the Contract Documents, and arising after final payment has been made,

3. Reserved claims of Owner or Contractor under these Control Documents, including
Article 12.

B. Final Resolution of Disputes:

1. For any disputes subject to this article, Owner and Contractor shall endeavor to
resolve their Claims by mediation. The parties shall share the mediator’s fee and any
filing fees equally. The mediation shall be held in the place where the Project is
located, unless another location is mutually agreed upon. Agreements reached in
mediation shall be enforceable as settlement agreements in any court having
jurisdiction. Mediation is a condition precedent to litigation before a court of
competent jurisdiction.

2. For any claim not resolved by mediation, the parties agree to submit such claims to the
jurisdiction of the District Court of Harris County, Texas for final dispute resolution.
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ARTICLE 18 — MISCELLANEQUS

18.01

18.02

18.03

18.04

18.05

18.06

18.07

Giving Notice

A.  Whenever any provision of the Contract Documents requires the giving of written notice, it
will be deemed to have been validly given if:

1. delivered in person, by a commercial courier service or otherwise, to the individual or
to a member of the firm or to an officer of the corporation for which it is intended;

2 delivered at or sent by registered or certified mail, postage prepaid, to the last
business address known to the sender of the notice; or

3. delivered by electronic means with a corresponding confirmation of delivery or read
receipt.

Computation of Times

A.  When any period of time is referred to in the Contract by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such period
falls on a Saturday, Sunday or a legal holiday, the computation of time will conclude on the
next business day.

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of
them which are otherwise imposed or available, by special warranty or guarantee, or by
other provisions of the Contract.

Limitation of Damages

A. The Contractor and Owner waive claims against each other for consequential damages
arising out of or relating to this Contract. This mutual waiver includes:

1. damages incurred by the Owner for rental expenses, for losses of use, income, profit,
financing, business and reputation, and for loss of management or employee
productivity or of the services of such persons; and

2. damages incurred by the Contractor for principal office expenses including the
compensation of personnel stationed there, for losses of financing, bonding capacity,
business and reputation, and for loss of profit except anticipated profit arising directly
from the Work.

No Waiver

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or
termination or compietion of the Contract or termination of the services of Contractor.

Controlling Law

A.  This Contract is to be governed by the law of the state of Texas.
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18.08 Headings

A.

Article and paragraph headings are inserted for convenience only and do not constitute
parts of these General Conditions.

18.09 Prevailing Wage

A,

Contractor shall provide and pay for labor in accordance with the prevailing wage in the
locality and shall not pay less than the prevailing wage.

18.10 Right to Audit:

A.

Whenever the Owner enters into any type of contractual arrangement with the
Contractor, then the Contractor’s “records” shall upon reasonable notice be open to
inspection and subject to audit and/or reproduction during normal business working
hours. The Owner’s representative, or an outside representative engaged by the Owner,
may perform such audits. The Contractor shall maintain all records relating to this
Agreement for four {4) years from the date of final payment under this Agreement.

The Owner shall have the exclusive right to examine the records of the Contractor. The
term “records” as referred to herein shall include any and all information, materials
and data of every kind and character, including without limitation records, hooks,
papers, documents, contracts, schedules, commitments, arrangements, notes, daily
diaries, reports, drawings, receipts, vouchers and memoranda, and any and all other
agreements, sources of information and matters that may, in the Owner’s judgment,
have any bearing on or pertain to any matters, rights, duties or obligations under or
covered by any contract document. Such records shall include (hard copy, as well as
computer-readable data if it can be made available), written policies and procedures,
time sheets, payroll registers, cancelled checks, personnel file data, correspondence,
genetral ledger entries, and any other record in the Contractor's possession which may
have a bearing on matters of interest to the Owner in connection with the Contractor’s
dealings with the Owner (all of the foregoing are hereinafter referred to as “records”). In
addition, the Contractor shall permit interviews of employees as well as agents,
representatives, vendors, subcontractors and other third parties paid by the Contractor to
the extent necessary to adequately permit evaluation and verification of the following:

1. The Contractor’s compliance with contract requirements;
2. The Contractor's compliance with the Owner’s business ethics policies; and

3. If necessary, the extent of the Work performed by the Contractor at the time
of contract termination.

The Contractor shall require all payees (examples of payees include subcontractors,
insurance agents, material suppliers, etc.) to comply with the provisions of this Article
18.01 by securing the requirements hereof in a written agreement between the
Contractor and payee. Such requirements include a flow-down right of audit provision in
contracts with payees that also apply to subcontractors and sub-subcontractors, material
suppliers, etc. The Contractor shall cooperate fully and shall require Related Parties and all
of the Contractor’s subcontractors to cooperate fully in furnishing or in making available
to the Owner from time to time whenever requested, in an expeditious manner, any and all
such information, materials, and data.
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The Owner’s authorized representative or desighee shall have reasonable access to
the Contractor's facilities, shall be allowed to interview all current or former
employees to discuss matters pertinent to the performance of this Agreement, and shall
be provided adequate and appropriate work space in order to conduct audits in
compliance with this Article 18.10.

If an audit inspection or examination in accordance with this Article 18.10 discloses
overpricing or overcharges of any nature by the Contractor to the Owner in excess of
one-half of one percent {.5%) of the total contract billings, then the reasonable actual
cost of the Owner's audit shall be reimbursed to the Owner by the Contractor. Any
adjustments and/or payments, which must be made as a result of any such audit or
inspection of the Contractor’s invoices and/or records, shall be made within a reasonable
amount of time (not to exceed 90 days) from presentation of the Owner’s findings to the
Contractor.
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SUPPLEMENTARY CONDITIONS OF AGREEMENT

1. GENERAL

1.1 The provisions of this part of the specifications shall govern in the event of any conflict
between this part and the General Conditions.

2. DEFINITIONS

2.1 Owner: Where in the Specifications the term “Owner” is used, it is understood to
refer to the City of Deer Park, Texas.

2.2  Engineer: The work “Engineer” in these specifications shall be understood to refer to
the City Engineer or his designated representative of the City of Deer Park and authorized to act
as an agent for the Owner.

2.3 Contractor:  Wherever in these Specifications the term “Contractor” is used, it is
understood to mean the person, persons, co-partnership or corporation who has or have agreed to
perform the work contained in this Contract, or his, or their authorized representative.

74  Fxira Work: The term “Extra Work” as defined in the General Conditions of
Agreement is hereby clarified with relation to the Extra Work Orders, All orders shall be signed
by the “Owner”.

3. LOCATION OF WORK

31  The site of work is located within the City Limits of Deer Park, Texas. The drawings will
show more specific locations.

4. SCOPE OF WORK

41  The Contractor is to provide and complete all requirements as defined within the Contract
Documents, as set forth in the detailed Specifications and Instructions herein. All work shall be
completed and all materials furnished in strict conformity with the Contract Documents.

3. COMPLETION TIME

51  The entire project as indicated herein, and provided in the Contract Documents and Plans,
shall be completed as indicated in the Proposal and beginning ten (10) days after the date of
notice to proceed. Unless otherwise stipulated, the work shall begin no later than ten (10) days
after written notice to proceed is issued. Time charges will commence either on the tenth (10'™)
day after the stipulated notice date or when the contractor moves in on the job site, whichever
occuts first.
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6. LIQUIDATED DAMAGES FOR DELAYS

6.1 Time is of utmost essence for this Contract; it being important that this public
improvement be quickly completed. The Contractor and Owner understand and agree that a
breach of this Contract as o completion on time will cause damage to Owner, but further agree
that such damages can not be accurately measured, or that ascertainment will be difficult,
Therefore, parties agree that for each and every calendar day work, or any portion thereof, shall
remain uncompleted after expiration of time limit set in Contract, or as extended, Contractor
shall pay as minimum liquidated damages the following amount:

Amount of Contract Damages Per Calendar Day
Under $1,000.00 $ 10.00
$1,000.00 to 10,000.00 20.00
$10,001.00  to 50,000.00 50.00
$50,001.00  to 100,000.00 100.00
$100,001.00 to 250,000.00 150.00
$250,001.00 to 500,000.00 250.00
$500,001.00 to 750,000.00 325.00
$750,001.00 to 1,000,000.00 400.00
$1,000,001.00 to 1,500,000.00 525.00
$1,500,001.00 to 2,000,000.00 650.00
$2,000,001.00 to 3,000,000.00 900.00
$Over $ 3,000,000.00 1,100.00

6.2  However, foregoing agreement as to liquidated damages constitutes only an agreement by
Owner and Contractor as to minimum amount of damages which Owner will sustain in any event
by reason of Contractor’s failure to complete work within specified time. Should Owner suffer
damage over and above minimum amount specified by reason of Contractor’s failure to begin
work when ordered, carry it forward uninterruptedly after beginning, or complete it within
specified time in strict accordance with Plans and Specification, Owner may recover such
additional amount. Owner has right to deduct and withhold amount of any and all such damages,
whether it be the minimum amount agreed upon or otherwise, from any moneys owing by it to
said Contractor or Owner may recover such amount from Contractor and sureties on his bond; all
of such remedies shall be cumulative and Owner shall not be required to elect any one, nor be
deemed to have made an election by proceeding to enforce any one remedy.

7. GUARANTEE AGAINST DEFECTIVE WORK

71 The Contractor shall deliver to the Owner upon completion of all work provided herein,
his written guarantee, made out to the Owner and in a form satisfactory to the Owner and
guaranteeing (and he does hereby guarantee) all the work performed under this Contract is new
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and free from faulty materials in every particular, and free from faulty workmanship, and
agreeing (and he does hereby agree) to replace or re-execute without additional cost to the
Owner such work as may be found to be unsatisfactory, and to make good all damage to his, or
work by others, as a result of improper workmanship and materials or due to such required
replacement or re-execution.

7.2 This guarantee shall be made to cover (and does cover) a period of one (1) year from the
date of acceptance of all work performed under this Contract. Upon completion of the project for
final acceptance, the Contractor shall submit a written guarantee as indicated above with his final
estimate of payment to the Owner for approval and acceptance. The guarantee and Final
Estimate will be approved when the project is completed as indicated and to the Owner’s
aatisfaction. A “final Certificate” will be issued by the Engineer, as evidence. Neither the “Final
Certificate” nor payment, nor any provisions in the Contract Documents shall relieve the
Contractor of the guarantee provisions, or his responsibility for neglect or the replacement of
faulty materials, or workmanship, or any other items of defect during the period of time covered
by the guarantee.

8. INSURANCE REQUIREMENTS

81  The successful Contractor shall submit to the Owner, prior to start of work, certificates of

insurance of separate endorsements obtained to his existing jnsurance policies in force, and
acceptable to the Owner, and shall meet the minimum insurance requirements as follows:

8.1.1 Workmen’s Compensation and Employer’s Liability Insurance (policy must include
coverage for the Texas Workman’s Compensation act).

8.1.1.1 New Texas Worker’s Compensation Commission Rule 28 TAC 110.110 relating
o REPORTING REQUIREMENTS FOR BUILDING OR CONSTRUCTION PROJECTS FOR
GOVERNMENTAL ENTITIES.

A, Definitions:

Certificate of coverage (“certificate”)-A copy of a certificate of insurance, a certificate of
authority to self-insure issued by the commission, or a coverage AGREEMENT (TWCC-
81, TWCC-82, TWCC-83, or TWCC-84), showing statutory worker’s compensation
insurance coverage for the person’s or entity’s employees providing services on a project,
for the duration of the project.

Duration of the project-includes the time from the beginning of the work on the project
until the contractor’s/person’s work on the project has been completed and accepted by
the governmental entity.

Persons providing services on the project (“subcontractor” in 406.096)-includes all
persons or entities performing all or part of the services the contractor has undertaken to
perform on the project, regardless of whether that person contracted directly with the
contractor and regardless of whether that person has employees. This includes, without
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limitation, independent contractors, subcontractors, leasing companies, motor carriers,
owner-operators, employees of any such entity, or employees of any entity which
furnished persons to provide services on the project. “Services” does not include
activities unrelated to the project, such as food/beverage vendors, office supply
deliveries, and delivery of portable toilets.

B. The contractor shall provide coverage, based on proper reporting of classification
codes and payroll amounts and filing of any coverage agreements, which meets the
statutory requirements of Texas Labor Code, Section 401.011(44) for all employees of
the contractor providing services on the project, for the duration of the project.

C. The Contractor must provide a certificate of coverage to the governmental entity
prior to being awarded the contract.

D. If the coverage period shown on the contractor’s current certificate of coverage
ends during the duration of the project, the contractor must, prior to the end of the
coverage period, file a new certificate of coverage with the governmental entity showing
that coverage has been extended.

E. The contractor shall obtain from each person providing services on a project, and
provide to the governmental entity.

(1) a certificate of coverage, prior to that person beginning work on the project, so
the governmental entity will have on file certificates of coverage showing
coverage for all persons providing services on the project; and

(2) no later than seven days after receipt by the contractor, a new
certificate of coverage showing extension of coverage, if the coverage
period shown on the current certificate of coverage ends during the
duration of the project.

F. The contractor shall retain all required certificates of coverage for the duration of
the project and for one year thereafter.

G. The contractor shall notify the governmental entity in writing by certified mail or
personal delivery, within 10 days after the contractor knew or should have known, of any
change that materially affects the provision of coverage of any person providing services
on the project.

H. The contractor shall post on each project site a notice, in the text, form and
manner prescribed by the Texas Workers’ Compensation Commission, informing all
persons providing services on the project that they are required to be covered, and stating
how a person may verify coverage and report lack of coverage.
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L The contractor shall contractually require each person with whom it contracts to
provide services on a project, to:

(1) provide coverage, based on proper reporting of classification codes and
payroll amounts and filing of any coverage agreements, which meets the
statutory requirements of Texas Labor Code, Section 401.00(44) for all of

its employees providing services on the project, for the duration of the project;

(2) provide to the contractor, prior to that person beginning work on the
project, a certificate of coverage showing that coverage is being provided
for all employees of the person providing services on the project, for the
duration of the project;

(3) provide the contractor, prior to the end of the coverage period, a new
certificate of coverage showing extension of coverage, if the coverage
period shown on the current certificate of coverage ends during the
duration of the project;

(4) Obtain from each other person with whom it contracts, and provide to
the contractor:

(a) a certificate of coverage, prior to the other person beginning
work on the project, and

(b) a new certificate of coverage showing extension of coverage,
prior to the end of the coverage period, if the coverage period
shown on the current certificate of coverage ends during the
duration of the project;

(5) retain all required certificates of coverage on file for the duration of the prlject
and for one year thereafter;

(6) notify the governmental entity in writing by certified mail of personal
delivery, within 10 days after the person knew or should have known, of any
change that materially affects the provision of coverage of any person providing
setvices on the project; and

(7) Contractually require each person with whom it contracts, to perform as
required by paragrapbs (1) - (7), with the certificates of coverage to be provided
to the person for whom they are providing services.

J. By signing this contract or providing or causing to be provided a certificate of
coverage, the contractor is representing to the governmental entity that all employees of
the contractor who will provide services on the project will be covered by workers’
compensation coverage for the duration of the project, that the coverage will be based on
proper teporting of classification codes and payroll amounts, and that all coverage

Rev. 03/05/2014 SC-5 0f 22



agreements will be filed with the appropriate insurance carrier or, in the case of a self-
insured, with the commission’s Division of self-Insurance Regulations. Providing false or
misleading information may subject the contractor to administrative penalties, criminal
penalties, civil penalties, or other civil actions.

K. The contractor’s failure to comply with any of these provisions is a breach of
contract by the contractor which entitles the governmental entity to declare the contract
void if the contractor does not remedy the breach within ten days after receipt of notice of
breach from the governmental entity.

() A contractor shall:

(1)  provide coverage for its employees providing services on a project, for the
duration of the project based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements;

(2)  Provide a certificate of coverage showing workers’ compensation
coverage to the governmental entity prior beginning work on the project;

(3)  Provide the governmental entity, prior to the end of the coverage period, a
new certificate of coverage showing extension of coverage, if the coverage
period shown on the contractor’s current certificate of coverage ends

during the duration of the project.

(4) Obtain from each person providing services on a project, and provide to
the governmental entity:

(A)  acertificate of coverage, prior to that person beginning work on
the project, so the governmental entity will have on file certificates

of coverage showing coverage for all persons providing services

on the project; and

(B) o later than seven days after receipt by the contractor, a new
certificate of coverage showing extension of coverage, if the
coverage period shown on the current certificate of coverage ends
during the duration of the project;

(5)  Retain all required certificates of coverage on file for the duration of the
project and for one year thereafter;

(6)  Notify the governmental entity in writing by certified mail or personal
delivery, within 10 days after the contractor knew or should have known,

of any change that materially affects the provision of coverage of any

person providing services on the project;
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(7)  Postanotice on each project site informing all persons providing services
on the project that they are required to be covered, and stating how a

person may verify current coverage and report failure to provide coverage.

This notice does not satisfy other posting requirements imposed by the Act

or other commission rules. This notice must be printed with a title in at

feast 30 point bold type and text in at least 19 point normal type, and shall

be in both English and Spanish and any other language common to the

worker population. The text for the notices shall be the following text in

Figure 2 provided by the commission on the sample notice, without any
additional words or changes.

REQUIRED WORKER’S COMPENSATION COVERAGE

“The law requires that each person working on this site or providing
services related to this construction project must be covered by workers’
compensation insurance. This includes person providing hauling, or
delivering equipment or matetials, or providing labor or transportation or
other service related to the project, regardless of the identity of their
employer or status as an employee.”

«Call the Texas Workers’ Compensation Commission at 512-440-3789 to
receive information on the legal requirements for coverage, to verify
whether your employer has provided the required coverage, or to report an
employer’s failure to provide coverage.”

(8) Contractually require each coverage, or to report an employer’s failure to
provide services on a project to:

(A)  provide coverage based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements for all of its
employees providing services on the project, for the duration of the
project;

(B)  provide a certificate of coverage to the contractor prior to that
person beginning work on the project;

(C) include in all contracts to provide services on the project the
language in subsection (e)(3) of this rule;

(D)  provide the contractor, prior to the end of the coverage period, a
new certificate of coverage showing extension of coverage, if the coverage
period shown on the current certificate of coverage ends during the
duration of the project;

(E)  obtain from each other person with whom it contracts, and provide
to the contractor:
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(i) a certificate of coverage, prior to the other person beginning
work on the project; and

(ii) prior to the end of the coverage period, a new certificate of
coverage showing extension of the coverage period, if the coverage
perjod shown on the current certificate of coverage ends during
the duration of the project;

(F)  retain all required certificates of coverage on file for the duration
of the project and for one year thereafter;

(G)  notify the governmental entity in writing by certified mail or
personal delivery, within 10 days after the person knew or should have
known, of any change that materially affects the provision of coverage of
any person providing services on the project; and

()  contractually require each other person with whom it contracts, to
perform as required by paragraphs (A)-(H), with the certificate of
coverage to be provided to the person for whom they are providing
services.

(I) A person providing services on a project, other than a contractor, shall:

(1

provide coverage for its employees providing services on a project, for the

duration of the project based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements;

@)

provide a certificate of coverage as required by its contract to provide

services on the project, prior to beginning work on the project;

3

have the following language in its contract to provide setvices on the

project:

“By signing this contract or providing or causing to be provided a
certificate of coverage, the person signing this contract who will provide
services on the project will be covered by workers® compensation
coverage for the duration of the project, that the coverage will be based on
proper reporting of classification codes and payroll amounts, and that all
coverage agreements will be filed with the appropriate insurance carrier
of, in the case of a self-insured, with the commission’s Division of Self-
Insurance Regulation. Providing false or-misleading information may
subject the contractor to administrative penalties, criminal penalties, civil
penalties, or other civil actions.”
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(4)

provide the person for whom it is providing services on the project, prior

1o the end of the coverage period shown on its current certificate of
coverage, a new certificate showing extension of coverage, if the coverage
period shown on the certificate ends during the duration of the project:

(%)

obtain from each person providing services on a project under contract to

it, and provide as required by its contract:

(6)

(A) a certificate of coverage, prior to the other person beginning
work on the project; and

(B) priot to the end of the coverage period, a new certificate of
coverage showing extension of the coverage period, if the coverage
period shown on the current certificate of coverage ends during the
duration of the project;

retain all required certificates of coverage on file for the duration of the

project and for one year thereafter;

(7)

notify the governmental entity in writing by certified mail or personal

delivery, of any change that materially affects the provision of coverage of
any person providing services on the project and send the notice within 10
days after the person knew or should have known of the change;

&

Rev. 03/05/2014

contractually require each other person with whom it contracts to:

(A) provide coverage based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements for all of its
employees providing services on the project, for the duration of the
project;

(B) provide a certificate of coverage to it prior to that person beginning
work on the project;

(C) include in all contracts to provide services on the project the
Janguage in subsection (e)(3) of this rule;

(D) provide, prior to the end of the coverage period, a new certificate of
coverage showing extension of the coverage period, if the coverage
petiod shown on the current certificate of coverage ends during the
duration of the project;

(E) obtain from each other person under contract to it to provide services
on the project, and provide as required by its contract;
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(i) a certificate of coverage, prior to the other person beginning
work on the project; and

(i) prior to the end of the coverage petiod, a new certificate of
coverage showing extension of the coverage period, if the coverage
period shown on the current certificate of coverage ends during the
duration of the contract;

(F) retain all required certificates of coverage on file for the duration of
the project and for one year thereafter;

(G} notify the governmental entity in writing by certified mail or personal
delivery, within 10 days after the person knew or should have known, of
any change that materially affects the provision of coverage of any person
providing services on the project; and

(H) contractually require each person with whom it contracts, to perform
as required by paragraphs (A)-(11), with the certificate of coverage to be
provided to the person for whom they are providing services.

(Il1)  If any provision of this rule or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of this
rule that can be given effect without the invalid provisions of this rule are
declared to be severable,

(IV)  This rule is applicable for building or construction contracts advertised for bid by
a governmental entity on or after September 1, 1994,

8.1.2 Comprehensive General Liability with Limits not less than:

Bodily Injury Liability $100,000/person
$300,000/accident
Property Damage Liability $50,000/accident
$100,000/aggregate
8.1.3 Comprehensive Automobile Liability with Limits not less than:
Bodily Injury Liability $100,000/person
$300,000/accident
Property Damage Liability $25,000/accident

8.1.4 The remaining term of all policies shall extend at least to the completion date of the
Contract; if the expiration date shall occur prior to final completion of all operations hereunder,
Contractor shall, not less than 15 days prior to expiration date, furnish evidence to renewal or of
extension of such insurance. All such evidence of insurance shall provide for 15 days prior notice
to be given to Owner in the event of cancellation.
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8.1.5 The Contractor agrees to indemnify and to hold the Owner and the Engineer harmless
from and against any and all damages, claims, demands, suits, judgments, and costs including
attorney’s fees and expenses for or on account of damage to property of any person or persons
(including property and employees of the Owner, the Contractor and employees of the
Contractor) directly or indirectly arising out of, or caused by or in connection with the
performance of or failure to perform any work provided for hereunder by the Contractor, his sub-
contractors, or their or the Contractors agents, servants or employees.

9. SANITARY FACILITIES

9.1 Adequate facilities shall be provided not less than 150 feet from any existing or proposed
water well and shall be properly maintained in good sanitary conditions at a location for use by
all employees and by the Engineer. The sanitary facilities shall be well ventilated, provided with
proper concealment, and shall be kept clean at all times. Upon completion of the work, the
facilities shall be removed, and the site restored to its original condition, and to the Owner’s
complete satisfaction.

10. EXISTING TOPOGRAPHY

10.1 The natural ground contours and topographic features indicated on the drawings are
based on latest topographic surveys available, and have been used to estimate quantities;
however, the degree of accuracy of this information shall in no way relieve the Contractor or
others of any responsibility for the proper performance of the work, or obligations of the
Contract Documents,

11 PROPERTY LINES AND MONUMENTS

11.1 The Contractor shall be responsible for protecting reference markers, property line
markers, monuments and engineering stakes, and shall reset any such markers, monuments, or
stakes damaged or obliterated by the construction crews under this authority, at his own expense,
and shall reset same to the satisfaction of the Engineer.

12 OTHER CONTRACTS

12.1  The Owner reserves the right to let other contractors in connection with this work, The
Contractor shall afford other Contractors reasonable opportunity for the introduction and storage
of their materials and the execution of their work, and where required, shall properly connect and
coordinate his work with theirs.

13. PERMITS AND LICENSES

13.1  All permits and licenses of a temporary nature necessary for the prosecution of the work
shall be secured and paid for by the Contractor.

14. CONTRACTOR’S SUPERVISORS AND REPRESENTATIVES
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14.1 Provisions shall be made for all personnel and material to perform necessary
administration, supervision, coordination, and field engineering required for the performance of
the work peculiar to the Contract. Only competent and skilled supervision will be permitted at
the job site throughout all phases of the project execution. Their supervisors shall be experienced
in and familiar with, the particular type of work under their charge, and shall be fully capable of
completely directing the work in accordance with the intent of the Plans and specifications. The
Contractor shall also insure that qualified representatives are available at all times to answer
questions or to otherwise represent the Contractor for the Engineer and Owner.

15, MATERIALS AND WORKMANSHIP

15.1  All equipment and materials to be provided shall be new and unused. Where materials or
equipment are specified by a trade or brand name, it is not the Owner’s intention to discriminate
against an equal product of another manufacturer, but is intended to set a definite standard of
quality or performance, and to establish an equal basis for the evaluation of bids. Where the
words, “equivalent”, “proper”, “approved equal”, or “equal to” are used, they shall be understood
to mean the item referred to shall be proper, the equivalent of, or equal to the desired type rather
than brand in the opinion or judgement of the Engineer. Notwithstanding that the words “or
cqual to” or other such expressions may be used in the Specifications in connection with a
material, manufactured article or process specifically designated shall be used, unless a substitute
shall be approved in writing by the Engineer. The Engineer shall have the right to require the use
of such specifically designated material, article or process, if in his opinion it is to the Owner’s
best interest.

16. STORAGE OF MATERIALS

16.1  Suitable water-tight storage facilities, of ample sizes with floors raised above the ground,
shall be provided for all types of materials that are liable to damage caused from exposure to the
weather. Other materials shall be stored on blocks or platforms above the ground. Materials shall
be so placed as to permit easy access for the proper inspection and identification. Any material
which is deteriorated, damaged or otherwise unsatisfactory for use, shall be removed from the
site of work. Upon completion of all work and when directed, the storage facilities shall be
 removed from the site.

17. PROTECTION OF FACILITIES

17.1  Pipelines and other existing underground installations and structures in the vicinity of the
work are indicated on the drawings according to the best information available to the Engineer.
The Owner or the Engineer does not guarantee the accuracy of such information. Every effort
shall be made to locate all underground pipelines, conduits, and structures by contracting owners
of underground utilities, and by prospecting in advance of all trench excavation. Any existing
utilities that are damaged directly or indirectly by the Contractor shall be repaired at the expense
of the Contractor.
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172 Any delay or extra cost to the contractor caused by pipelines, or other underground
structures, or obstructions not shown on the drawings, or found in locations different from that
indicated, shall not constitute a claim for exira work, additional payment, or damages.

18. CONSTRUCTION SCHEDULE

18.1  All bidders shall include with their proposal a preliminary construction schedule for the
Contract. Within fifteen (15) days after award of contract, the successful Contractor shall submit
to the Owner a completely detailed construction schedule.

19. PERIODAL AND FINAL CLEAN-UP

19.1 When necessary, and at least once a month, the premises shall be cleaned of all rubbish
and waste material, regardless as to whether the accumulation is caused by his employees, sub-
contractors, or by the work. Clean-up shall be subject to approval by the Inspector. If the
premises are not cleaned up within twenty-four (24) hours after the clean-up is directed by the
Inspector, the Owner does hereby reserve the right to clean the premises and withbold the
expenditure from payments due the Contractor.

19.2  Upon completion of project construction, and prior to final payment, as directed by the
Inspector and at no added cost to the Owner, all tools, equipment, surplus materials, debris and
ubbish shall be removed from the site of work and the surrounding premises. All properties
(including work areas, and access roads) shall be restored to their original condition.

20. MEASUREMENT AND PAYMENT

20.1 The contractor shall furnish the Engineer and the Owner a breakdown of major classes of
work and materials as an aid in determining the amount of monthly pay estimates, This
breakdown shall be submitted thirty (30) days after work has commenced and on the first day of
cach month thereafter, for all work performed and materials supplied, for the Engineer’s
approval and payment, until the project is completed and final acceptance is made. The Owner
shall be responsible for all authorized charges and payments made in connection with the
provisions of the Contract Documents of Proposal.

21.  PAYMENT - RETAINAGE

21.1 The Owner shall pay the Contractor, on or before the 30" day of the current month, the
total amount of the approved statement, less 10% retainage, which shall be retained until final
payment, and further less all previous payments and all further sums that may be retained by the
Owner under the terms of this Agreement. If the total Contract Price at time of contract
exccution is Four Hundred Thousand Dollars ($400,000.00), or more, if approved by the City
Engineer, retainage can be reduced to five percent (5%). A Contract that exceeds $400,000.00
and 10% retainage is with-held, interest earned on the 5% extra retainage will be due to the
Prime Contract upon completion of the contract.
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22. AVAILABILITY OF UTILITIES

221 The Contractor shall pay all expenses for the necessary utilities connected with the
construction of this project.

23.  EXAMINATION OF SITE

23.1 Tt shall be the responsibility of the Contractor to make his own survey of the site of the
work and to familiarize himself with all characteristics and conditions existing throughout the
full extent of the work., No claim for extra compensation will be approved that is based on the
fact that the Contractor failed to estimate the amount of labor and materials required to complete
the project in accordance with the Plans and Specifications.

24.  ASSIGNMENT AND SUBLETTING

24.1 The contractor shall perform with his own organization and with the assistance of
workmen under his immediate superintendence, work of a value not less than 50 percent of the
value of all work embraced in the contract exclusive of items not commonly found in contracts
for similar work, or which require highly specialized knowledge, craftsmanship and/or
equipment not ordinarily available in the organizations of Contractors performing work of the
character embraced in the contract, Written consent to sublet, assign or otherwise dispose of any
portion of the contract shall not be construed to relieve the Contractor of any responsibility for
the fulfillment of the contract.

25.  LABOR CLASSIFICATION AND MINIMUM WAGE SCALE

25.1 Wage Scale: Article 5159-a of the revised Civil statues of Texas, passed by the 431
Legislature Acts of 1993, Page 91, Chapter 45, provides that any government subdivision shall
ascertain the general prevailing rate of per diem wages in the locality in which the work is to be
performed for each craft or type of workman or mechanic and shall specify in the call for bids
and in the contract the prevailing rate of per diem wages which shall be paid for each craft type
of workman. This article further provides that the Contract shall forfeit, as penalty, to the City,
County, or State, or other political subdivision, Ten Dollars ($10.00) per day for each laborer,
workman, or mechanic who is not paid the stipulated wage for the type of work performed by
him as set up in the wage scale. The OWNER is authorized to withhold from the Contractor the
amount of this penalty in any payment that might be claimed by the Contractor or subcontractor,
The Act makes the Contractor responsible for the acts of the subcontractor in this respect.

The article, likewise, required that the Contractor and subcontractor keep an accurate
record of the names and occupations of all persons employed by him and show the actual per

diem wages paid to each worker and these records are open to the inspection of the OWNER.

The attached wage rate “GENERAL DECISION: TX140042 01/03/2014 TX42” is hereby
made part of the contract.
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General Decision Number: TX140042 01L/03/2014 TX42
Superseded General Decision Number: TX20130042

State: Texas

Construction Type: Heavy

County: Harris County in Texas.

HEAVY CONSTRUCTION PROJECTS Including Water and Sewer Lines
(Does Not Include Fiood Control).

Modification Number Publicaticn Date

0 01/03/2014

* SETX0669-001 07/01/2013

Rates Fringes
4PRINKLER FITTER (Fire
SPTAinkLlers) . cveve e ivana e $ 26.36 16.62
SUTX2005-01% 08B/16/2005
Rates Fringes

CARPENTER. . o« v vt v s e v v e a s a s s an o s 14,04 0.00
CEMENT MASCON/CONCRETE FINISHER...$ 12.50 1.17
ELECTRICTIAN, . vt c v v v s nn s aer o $ 17.00 0.04
Formbuilder/Formsetter........... 5 13.84 1.17
TRONWORKER, REINFORCING.......... s 11.28 0.00
Laborers:

COMMOT . « s o s o s os s a vt sannssoan s 8.94 G.00

TANdSCap . « v v v s v ea s s 7.35 0.0C

Mason Tender Cement......... s 9.94 0.00

Pipelayer..ooveesennrononnss $ 10.14 0.00
PIPEFITTER. v vttt e v e v v san v o s ons $ 17.00 0.04
POWER ECUIPMENT OPERATOR:

BackhOe. s v v v e venunnvnsacnsns S 13.47 0.00

BUulldOZer . c v viereanssnnoensn 5 12.58 0.00

TR e v v s s a v v st o nanannssnan $ 15.33 .57

Excavabtor . e veerianoasnss $ 16.37 0.00

Front End Loader......covese $ 12.16 0.00

GraAGeT e v e v v nn e s nanssanannsas $ 12.20 1.48

IR A=Y ak of o3 i R 5 15.00 0.00
TRUCK DRIVER. . .. vt iiiv i e e s 12.02 1.02
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WRLDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract ¢lauses
(29CFR 5.5 (a) (1) (ii}).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type({s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is union or non-union.

Union Identifiers

An identifier enclosed in dotted lines beginning with
characters other than "SU" denotes that the union
classification and rate have found to be prevailing for that
claseification. Example: PLUM0O198-005 07/01/2011. The first
four letters , PLUM, indicate the international unicn and the
four-digit number, 0198, that follows indicates the lcocal union
number or district council number where applicable , 1.e.,
Plumbers Local 0198. The next number, 005 in the example, is
an internal number used in processing the wage determination.
The date, 07/01/20il, fcllowing these characters is the
effective date of the most current negotiated rate/collective
bargaining agreement which would be July 1, 20il in the above
example.

Union prevalling wage raltes will be updated te¢ reflect any
changes in the collective bargalining agreements governing the
rates.

0000/9999: weighted union wage rates will be published annually
each January.

Non-Union Identifiers

Classifications listed under an "SU" identifier were derived
from survey data by computing average rates and are not union
rates; however, the data used in computing these rates may
include both union and nen-union data. Example: SULA2004-007
5/13/2010. SU indicates the rates are not union majority rates,
1A indicates the State of Louisiana; 2004 is the year of the
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survey; and 007 is an internal aumber used in producing the
wage determination. A 1993 or later date, 5/13/2010, indicates
the classificatiocns and rates under that identifier were issued
as a General Wage Determination on that date.

Survey wage rates will remain in effect and will not change
until a new survey is conducted.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

an existing published wage determination

a survey underlying a wage determination

a Wage and Hour Division letter setting forth a positicn on
a wage determination matler

* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests

for summaries of surveys, should be with the Wage and Hour

Regional Office for the area in which the survey was conducted

because those Regional Offices have responsibility for the

Davis-Bacon survey program. If the response from this initial

contact is not satisfactory, then the process described in 2.)

and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2.} If the answer to the question in 1.) is yes, then an
interested party (those affected by the actiocn) can reguest
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write fo:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied py a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
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Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
3.S8. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION

The attached wage rate “GENERAL DECISION: TX140056 01/03/2014 TX56” is hereby
made part of the contract.

General Decision Number: TX140056 01/03/2014 TX356
Superseded General Decision Number: TX20130056

State: Texas

Construction Type: Highway

Counties: Austin, Brazoria, Chambers, Fort Bend, Galveston,

Hardin, Harris, Jefferson, Liberty, Montgomery, Orange, S3an
Jacinto and Waller Counties in Texas.

HIGHWAY CONSTRUCTION PROJECTS {excluding tunnels, building
structures in rest area projects & railroad construction;
bascule, suspension & spandrel arch bridges designed for
commercial navigation, bridges involving marine construction;
and other major bridges).

Modification Number Publication Date
0 01/03/2014

*  gQUTX2011~-C13 08/10/2011

Rates Fringes
CEMENT MASCN/CONCRETE
FINISHER (Paving and
Structures)....... e e e .$ 12.98
RLECTRICIAN. . v o v v v o v o e e e eS8 27011
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FORM BUILDER/FORM SETTER

Paving & Curb........ ... .. L5 12.34

Structures........ e e $ 12.23
LABORER

Asphalt Raker....... c e .8 12.36

Flagger......oeoves C e ...5% 10.33

Laborer, COMMON. + 4« s ... 8 11,02

Laborer, Utility...... e $ 11.73

Pipelayexr..... e e s 12.12

Work Zone Barricade

SerViCeY . v e Le.u8 11067
PAINTER (Structures)...... e $ 18.62

POWER EQUIPMENT OPERATOR:
Asphalt Distributor......... $ 14.06
Asphalt Paving Machine......5 14.32
Broom or Sweeper....... ve...5 12,68
Concrete Pavement
Finishing Machine...... v .8 13.07
Concrete Paving, Curing,

Fioat, Texturing Machine....$ 11.71
Concrete Saw...... e ...5 13,99
Crane, Hydraulic 80 Tons
OFr leS8. . e eevnanenns e $ 13.86
Crane, Lattice boom B8O
tons or less...... e L5 14,87
Crane, Lattice boom over
B0 TONS .1 vovens e N $ 15.80
Crawler Tractor........... ..5 13.68
Excavator, 50,000 pounds
Or 1less. .. Lo 8 120710
mxcavator, Over 50 000
pounds....... s e .5 14.53
Foundation Drill, Crawler
Mounted..... e, e .5 17.43
Foundation Drill, Truck
Mounted...,...... C e ve...5 15.89
Front End Loader 3 CY or
Less.. ... e e .85 13.32
Front End Loader, Over 3 CY $ 13.17
Loader/Backhoe..... e $ 14.29
Mechanic.....vvv.s e L5 16,96
Milling Machine......... L...5 13.53
Motor Grader, Fine Grade....$ 15.698
Motor Grader, Rough........ .5 14.23
Off Road Hauler.......... ,..5 14,60
Pavement Marking Machine....$ 11.18
Piledriver...... ... C e $ 14,95
Roller, Asphalt........... v .5 11.95
Roller, Other........... el 8 1157
SCraper. ... ... e cae e 5 13.47
Spreader Box........ Cae e .% 13.58
Servicer........ e e L. 05 13,97
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Steel Worker

Reinforcing Steel..... e 5 15.15
gtructural Steel Welder..... S 12.85
Structural Steel......... ...5 14.39

TRUCK DRIVER
Low Boy Float........ Ve $ 16.03
Single Axie........ e .5 11.46
Single or Tandem Axle Dump..$ 11.48
Tandem Axle Tractor w/Semi

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is unicn or non-union.

Union Identifiers

an identifier enciosed in dotted lines beginning with
characters other than "SU" denotes that the union
classification and rate have found to be prevalling for that
classification. Example: PLUM0198-005 07/01/2011., The first
four letters , PLUM, indicate the international union and the
four-digit number, 0198, that foliows indicates the local union
number or district ccuncil number where applicable , i.e.,
Pilumbers Local 0198. The next number, 005 in the example, is
an internal number used in processing the wage determination.
The date, 07/01/2011, following these characters is Lhe
effective date of the most current negotiated rate/collective
bargaining agreement which would be July 1, 2011 in the above
example.

Union prevalling wage rates will be updated to reflect any
changes in the collective bargaining agreements governing the

rates.

0000/9999; weighted unicn wage rates will be published annually
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each January.

Non-Union Identifiers

Classifications listed under an "SU" identifier were derived
from survey data by computing average rates and are not union
rates; however, the data used in computing these rates may
include both union and non-union data. Example: SULA2004-007
5/13/2010. SU indicates the rates are nct union majority rates,
LA indicates the State of Louisiana; 2004 is the year cof the
survey; and 007 i1s an internal number used in producing the
wage determination. A 1993 or later date, 5/13/2010, indicates
the classifications and rates under that identifisr were issued
as a General Wage Determination on fhat date.

Survey wage rates will remain in effect and will not change
until a new survey is conducted.

WAGE DETERMINATION APPEALS PROCESS

1.} Has there been an initial decision in the matter? This can
be:

an existing published wage determination
* a survey underlying a wagde determinaticn
a Wage and Hour Division letter setting forth a position on
a wage determination matter
a conformance (additicnal clagsification and rate) ruling

on survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Cffices have responsibility for the
Davis~Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any cother matter nct yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.8. Department of Labor

500 Constitution Avenue, N.W.

Washingten, DC 20210

2.} If the answer tc the guestion in 1.} is yes, then an
interested party {those affected by the action} can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:
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Wage and Hour Administrator
1J.S. Department of Laboxr

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) 1If the decision of the Administrator is not favorable, an
interested party may appeal directily to the Adminlistrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
7.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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STATEMENT OF BIDDERS QUALIFICATIONS

Submitted to City of Deer Park

By (Contractor)

The signatory of this questionnaire guarantees the truth and accuracy of all statements and of all
answers to interrogatories hereinafter made.

L. How many years has your organization been in business as a general contractor under your
present business name?

2. How many years experience in this type of construction work has your organization had:

(a) as a general contractor?

(b) as a sub-contractor?

3. What are some of the similar projects your firm has completed? (list: a) contract amount b)
class of work c) date completed d) name, address and phone number of Owner)

4. Have you ever failed to complete any work awarded to you?

If so, where and why?
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5. In what manner have you inspected this proposed work? Explain in detail.

6. Explain your plan or layout for performing the proposed work, by separate sketches if
necessary.
7. The work, if awarded to you, will have the personal supervision of whom?

(a) For administrative management?

(b) For resident construction superintendence?

(c) What experience has your superintendent had in the type work proposed?

8. What portions of the work do you intend to sublet and to whom?
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9. What equipment do you own that is available for the proposed work?
(list: a) quantity b) items ¢) description, size, capacity, etc. d) condition e) years of
service f) present location)

10.  Have you received firm offers for all major items of equipment within prices used in
preparing your proposal?

11.  List the construction projects your organization has under way on this date: [indicate a)
contract amount b) class of work c¢) percent completed d) name and address of owner or

contracting officer]

Date:

By:

Officer
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CONFLICT OF INTEREST QUESTIONNAIRE

In accordance with TLB. 914 the City of Deer Park is required to file the enclosed form
(CIQ), Conflict of Interest Questionnaire with the City Secretary’s office with any
vendor that the City will contract with for purchases and services of any kind.

In order to comply with this State Requirement the City is requesting that your company
as a potential contracted vendor with the City of Deer Park complete this form and
submit it with your bid documents. This form will be considered part of the bid
package. Failure to complete and submit this form with your bid could delay the award
of your bid should you meet all other requirements.
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CONFLICT OF INTEREST QUESTIONNAIRE Form CIQ

For vendor doing business with local governmental entily

This guestionnaire reflects changes mada to the faw by H.B. 23, 84th Leg., Regular Session. OFFICE USEONLY

This questionnalre Is being filed in accordance with Chapter 176, Local Government Code, by a vendor Who § paie Received
has a business relationship as defined by Section 176.001(1-a) with a lacal governmental entity and the
vendor meets requiremnents under Section 176.006(a).

By law this questionnaire must be fited with the records administrator of the local governmental entity not later
than the 7th business day after the date the vendor becomes aware of facts that require the statement to be
filed. See Section 176.006(a-1), Local Gevernment Code.

A vendor commils an offense if the vendor knowingly violates Section 176.008, Local Government Code. An
offense under this section is a misdemeanor.

[1] Name of vendor who has a business relationship with local governmental entity.

2
H D Check this box If you are filing an update to a previously tiled questionnaire. (The law requires that you file an updated
completed questionnaire with the appropriate filing authority not later than the 7th business day after the date on which

you became aware that the originally filed guestionnaire was incomplete or inaccurate.)

31 Name of local government officer about whom the information is being disclosed.

Name of Cfficer

(4] Describe each employment or other business relationship with the local government officer, or a tamily member of the
officer, as described by Section 176,003{a)(2){A). Also desctibe any family relationship with the local government officer.
Complete subparts A and B for each employment or business relationship described. Attach additional pages to this Form

ClQ as necessary.

A. s the local government officer or a family member of the officer receiving or likely to receive taxable income,
other than investment ncome, from the vendor?

[ ves [ Ino

B. Is the vendor receiving or likely to receive taxable Income, other than investment income, from or at the direction
of the local government officer or a family member of the officer AND the taxable income is not received from the
local governmental entity?

D Yes D No

3 Describe each employment or business relatlonship that the vendor named in Section 1 maintains with a corporation or
other business entity with respect to which the local government officer serves as an officer or director, or holds an
ownership interest of one percent or more.

Cheek this box if the vendor has given the local government officer or a family member of the officer one or more gifts
as described in Section 176.003(a)(2)(B), excluding gifts described in Section 176.003(a-1).

Signaiure of vendor doing business with the governmental antity Date
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CONFLICT OF INTEREST QUESTIONNAIRE
For vendor doing business with local governmental entity

Acomplete copy of Chapter 176 of the Local Government Code may be found at http‘.//www.statutes.legis.state.tx.us/
Docs/LG/htm/LG.176.him. For easy reference, below are some of the sections cited on this form.

Local Government Code § 176.001(1-a): "Business relationship" means a connection between two or more parties
based on commercial activity of one of the parties. The term does not include a connection based on:
(A) atransaction that is subject to rate or fee regulation by a federal, state, or local governmental entity oran
agency of a federal, state, or local governmental entity;
(B) atransaction conducted at a price and subject to terms available to the public; or
(C) a purchase or lease of goods or services from a person that is chartered by a state or federal agency and
that is subject to regular examination by, and reporting to, that agency.

Local Government Code § 176.003(a)(2)(A) and (B):
(a) Alocal government officer shall file a conflicts disclosure statement with respectto a vendor if:
*AR
(2) the vendor:
(A) has an employment or other business relationship with the local government officer or a
family member of the officer that results in the officer or family member receiving taxable
income, other than investment income, that axceeds $2,500 during the 12-month period
preceding the date that the officer becomes aware that
(i) acontract between the local governmental entity and vendor has been executed,;
or
(iiy the local governmental entity is considering entering into a contract with the
vendor;
(B) has given to the local government officer or a family member of the officer one or more gifts
that have an aggregate value of more than $100 in the 12-month period preceding the date the
officer becomes aware that:
{i) a contract between the local governmental entity and vendor has been executed; or
(i) the local governmental entity is considering entering into a contract with the vendor.

Local Government Code § 176.006(a) and (a-1}
(a) Avendor shallfile a completed conflict of interest questionnaire if the vendor has a business relationship
with a local governmental entity and:
{1) has an employment or other business relationship with a local government officer of that local
governmental entity, or a family member of the officer, described by Section 176.003(a)(2)(A);
(2) has given a local government officer of that local governmental entity, or a family member of the
officer, one or more gifts with the aggregate value specified by Section 176.003(a) (2)(B), excluding any
gift described by Section 176.003{a-1); or
(3) has a family relationship with a local government officer of that local governmental entity.
{a-1) The completed conilict of interest questionnaire must be filed with the appropriate records administrator
not later than the seventh business day after the later of:
(1) the date that the vendor:
(A) begins discussions or negotiations to enter into a contract with the local governmental
entity; or
(B) submits to the local governmental entity an application, response to a request for proposals
or bids, correspondence, or another writing related to a potential contract with the local
governmental entity; or
(2) the date the vendor becomes aware:
(A) of an employment or other business relationship with a local government officer, or a
family member of the officer, described by Subsection (a);
(B) that the vendor has given one or more gifts described by Subsection (a); or
(C) of a family relationship with a local government officer.

Form provided by Texas Ethics Commission www.ethles. state.dx.us Revised 11/30/2015




PART




1.0 Introduction

The City of Deer Park wishes to restore native wetland vegetation associated with an approximately 17-
acre wetland located immediately east of East Boulevard between East Thirteenth Street and East X
Street. This wetland is unique in that it is a historical swale and was placed under a restrictive easement
as part of the mitigation required for the construction of East Boulevard. As such it requires special
consideration for the restoration of vegetation.

The sections below describe existing conditions and requirements for restoring the vegetation of the
wetland.

2.0 Existing Conditions

Existing vegetation within the wetland is typified by the presence of Chinese tallow trees {Triadica
sebifera) with scattered native tree species including green ash (Fraxinus pennsylvanica), red maple (Acer
rubrum), and laurel oak (Quercus laurifolia). The dominant tree species within the wetland {Chinese
tallow) are primarily smaller individuals with diameter breast height {dbh) of roughly 2-5 inches with
varying spacing (approximately 3-15 feet between centers); however, some larger individuals were
present. Additionally, the dominant shrub species in the wetland is buttonbush (Cephalanthus
occidentalis). Along the margins of the wetland, the non-native Cherokee rose (Rosa faevigata), yaupon
{Ilex vomitoria), and blackberries (Rubus sp.) create relatively dense understory. Herbaceous vegetation
within the wetland is quite dense and includes a number of obligate and facultative wetland species,
including members of Typha, Carex, Eleocharis, and Cyperus genera. Total areal cover within the wetland
was estimated to be >85%.

3.0 Vegetation Clearing Effort

With the goal of replacing non-native trees within the wetland with native species, the City of Deer Park
will reguire the control of non-native tree species as a first step. Clearing efforts will be directed primarily
at eliminating reproductive age Chinese tallow within the wetland and surrounding buffer. Doing so will
require the strict use of hand clearing tools {e.g., chainsaw, hand saws, machete) to prevent the need for
U.S. Army Corps of Engineers (USACE) permitting. No vehicular machinery can be used to remove
vegetation. Therefore, all clearing efforts must be based on methods that do not constitute fill by the
USACE Galveston District. Clearing must be carried out with the techniques described in Sections 3.1
through 3.3.

3.1 Girdle Treatment Method

Girdling is the preferred method to treat all Chinese tallow trees that are greater than 3 inches diameter
at breast height {dbh). This method requires to exposing no less than a three-inch section of the tree’s
cambium within the lowest 24 inches of the trunk and immediately spraying the exposed cambium with
herbicide {e.g., triclopyr, glyphosate, or similar} to speed the death of the tree. Although girdling may bhe
performed at any time of the year, optimal mortality is generally achieved when herbicides can be applied
during the growing season (May-August).

Treated trees will be left standing and allowed to decay as they stand. Although the density of trees in
this age class ranges across the site, the bidder should expect to have to traverse the entire property. The



City of Deer Park requires that no greater than 1% of the trees in this size class will survive more than 12
months after treatment.

3.2 Stump Spray Treatment Method

Stump spray treatment is the preferred method to treat Chinese tallow trees and saplings that are less
than 2 inches dbh. This method involves manually cutting the stems of the trees using hand tools (e.g.,
loppers, machete, or similar) and immediately spraying the exposed stump with herbicide (e.g., triclopyr,
glyphosate, or similar) to speed the death of the tree. Stumps should be cut to within 6 inches of the
ground or water level to ensure that resprouting does not occur. Felling and stump treatment may be
performed any time of year, although optimal mortality is generally achieved when herbicides can be
applied during growing season (May-August}.

Felled material should be manually removed by contractor. Although the density of trees in this age class
ranges across the site, this tree class is found throughout the tract. The City of Deer Park requires that no
greater than 10% of the trees in this size class will survive more than 12 months after treatment.

3.3 Foliar Application Method

Treating of seedlings will be through the use of foliar herbicide application. This method entails applying
herbicide {e.g., triclopyr, glyphosate, or similar} directly to the leaves of target plants using a hand-held
sprayer or similar means. This method will only be used on Chinese tallow seedlings for which the entire
foliar crown can be treated. If the entire crown cannot be treated, the stump spray method will be used.
Foliar application must be performed during the peak of the growing season (between the months of May
and August) to maximize uptake of the herbicides and thereby optimize mortality rate.

Seedlings treated by foliar application will be left standing and allowed to decay. This age class is found
throughout the site. The City of Deer Park requires that no more than 10% of the seediings will be found
alive by the end of the treatment year. Although not specifically required, the City of Deer Park
recommends the use of herbicide surfactants to ensure that herbicide application is successful.

3.4 Additional Recommendations

Existing native trees will be incorporated into the final stem density of woody vegetation; therefore,
surveying and visibly marking native tree species with flagging ribbon will be required before clearing to
prevent their removal.

The herbaceous and shrub strata of the wetland areas are relatively high functioning and have high cover
in portions of the wetland. Assuming the contractor does not significantly clear these strata, they should
re-establish effectively following completion of planting efforts. Trimming or locally clearing shrub
vegetation may be performed by the contractor at their discretion; however, shrubs such as buttonbush
will not be considered in determining the efficacy of tree planting efforts survival.

4.0 Vegetation Planting Effort

Woody vegetation will be restored throughout the site using sapling tree species representative of Gulf
Coastal Plain bottomlands. As stated previously, mechanical planting technigues are impermissible
without a USACE permit; therefore, all trees must be planted using manual techniques. Sections 4.1
through 4.3 provide further information on the City of Deer Park’s requirements for the planting areas.



4.1 Planting Zones and Stem Spacing

Minimum stem densities and appropriate species diversities are required to reach acceptable
performance standards set forth by the USACE for the restoration of forested wetland areas. There are
four general planting zones within the wetland:

1) Open water — approximately 0.25 acre with approximately 150 yards of perimeter

2) Saturated wetland ~ approximately 2.2 acres with approximately 500 yards of perimeter

3} Seasonally saturated wetland — approximately 7.2 acres with approximately 1,000 yards of
perimeter

4} Wetland fringe — remainder of the wetland (approximately 8.1 acres) and the upland buffer,
as described by the conservation easement boundaries

Open water areas will not require planting efforts; however, all other zones will require at least some tree
planting. See Table 1 for a description revegetation reguirements. The seasonally saturated and fringe
areas will be planted on approximately 10-foot centers (approximately 436 stems per acre) whereas the
saturated wetland will be planted on approximately 12-foot centers {(approximately 303 stems per acre}.

Table 1. Densities and quantities of individuals required per planting zone within the Deer
Park Wetland Restoration site.

Approximate Planting Density Distance to Approximate

Planting Zone Acreage {Stems/Acre) Center K\;iei\éi::als
Saturated Wetland 22 303 12 672
Seasonally Saturated Wetland 7.2 436 10 3,150
Wetland Fringe 8.1 436 10 3,555
Total 17.8 — — 7,377

Where present, existing native trees should be kept intact and can be considered in the total stem count.
However, due to the paucity of native tree species throughout the site, the City of Deer Park does not
recommend the contract assume these are present. Non-desirable species (i.e., black willow [Salix nigra),
sycamore [Platanus occidentalis], and cottonwood [Populus deltoids]) may not be included in the stem
count for the property.

4.2 Species Selection and Diversity

To ensure survival of the trees, the City of Deer Park will require that trees planted in each zone comply
with the planting zones in Table 2. This species list is derived from the 2016 Deer Park Restoration Plan
and those species that are characteristically associated with bottomland habitats of the Western Gulf
Coastal Plain ecoregion. Although the contractor may suggest additional species, the approval of
alternative species must be approved by the City of Deer Park. Plant stock must be selected from sources
in the Western Gulf Coastal Plains to ensure that local genotypes are planted and long-term survival is
optimum. Non-native species as well as black willow, sycamore, and cottonwood trees are considered
undesirable and must not be planted in any circumstance.



Table 2. Number of individuals to be pla

nted for the Deer Park Wetland restoration

site.

A We.tiand Saturated Seasonally Wetland
Common Name  Species Name indicator Saturated L

Status Wetland Wefland fringe

Red maple Acer rubrum FAC 395
Water hickory Carya aqualica OBL 112
Sugarberry Celtis lasvigata FACW 450 395
Carolina ash Fraxinus carolinfana OBL 112
Green ash Fraxinus permsylvanica FACW 112 450
Sweetgum Liguidambar styraciflua FAC 395
Water tupelo Nyssa aquatica OBL 112
Black tupelo Nyssa sylvatica FAC 450 395
Red bay Persea borbonia FACW 45( 395
Overcup oak Quercus lyrata OBL 112
Water oak Quercus nigra FAC 395
Willow oak Quercus phellos FACW 450 395
Texas red oak Quercus lexana FACW 450
Bald cypiess Taxadium distichum oBL 112 450
Ametican elm Ulmus americana FAC 395
Cedar elm Uimus crassifolia FAC 395

A minimum of 4 species shouid be selected pe
should be planted in large enough quantities and intersperse

r zone to attain acceptable diversity. Each chosen species
d such that each species represents at least

10% of the total stem composition per acre.
4.3 Planting Procedures

The City of Deer Park does not dictate the timing of planting; however, contractors should bid on planting
1-gallon rooted stock. The contractor is encouraged to review the survival requirements in Section 5 to
ensure that the plant stock are successful.

Tree tubes must be installed around newly planied seediings that are 3 feet or less in height. Tree tubes
must be staked and the bottom imbedded into the soil for stahilization. Planted trees must be visibly
marked to allow survival to be determined and prevent accidental death during future Chinese tallow
control activities.

5.0 Post-Effort Survival

Approximately 90 days following planting, the City of Deer Pa rk will require a survival survey documenting
no less than 90% survival of the planted stems. If this standard is not met, the contractor must replant
areas at their own expense and demonstrate that these plantings are successful {at least 90% survival)
within 30 days of any replanting.

Annual surveys of the property will be carried out annually for the five years following planting. Based on
these surveys, the City of Deer Park requires the following:



1) Year 1—no less than 80% survival of all pla nted stems throughout the site, of which at least 4
or more tree species represent 15% or more of the stems in the wetland; no more than 1% of
the mature trees in the wetland are Chinese tallow.

2} Year 2 —no less than 70% survival of all planted stems throughout the site, of which at least 4
or mare tree species represent 15% or more of the stems in the wetland.

3} Year 3 and 5 - no less than 60% survival of al! planted stems throughout the site, of which at
least 4 or more tree species represent 15% or more of the stems in the wetland.

The City of Deer Park reserves the right to require replanting of all or portions of the wetland areas if the
survey reguirements are not met. The City of Deer Park will manage on-going Chinese tallow control
activities.



